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CHAPTER XIY. 

BRITISH JURISDICTION IN STATE TERRITORY. 


§ 439. State territory has been described in paragraphs § 234, § 235, and 

§ 240. It will be remehibered that, to 
, Introductory. repeat the language of the Eoreign Juris¬ 

diction and Extradition Act, 1879, “by treaty, capitulation, grant, usage, 
sufferance, and other lawful means, the Governor-General in ^ Council has power 
and Jurisdiction within divers places beyond the limits of British India.” Power 
and Jurisdiction do or may extend wherever legislation may extend: and the power 
and Jurisdiction of the Governor-General in Council do or may extend wherever 
the laws passed by the Governor-General in Council have acquired or may he 
given territorLal application. There are numerous British enactments which of 
their own force extend in State territory to subjects^ or servants of the British 
Government as a part of their personal law. No British enactment can of its \ 
own force extend as a territorial law to any part of State territory. But British I 
enactments may, as we have already said, be applied as territorial laws, with or 
without modification, to State territory in which the Governor-General in 
Council has power or jurisdiction; and tlie application of British enactments, as 
territorial laws, to portions of State territory is effected, not by legislation, hut by 
executive order of the Governor-General in Council. 

§ 440. The distinction between the application and the extension of an Act 
is drawn in several places in the Minutes of Sir Henry Maine. “ I find it diffi¬ 
cult,” he said ‘ on March 5, 1864, “to persuade myself that the extension of 
the Code of Criminal Procedure to Mysore brings that State for all purposes 

British hhastosht. maybe applied, within the system of British Indmn crimi- 
but cannot bo extended, to State terri- lial law. Wliaft seeHlS to me tO iiave nap- 

pened is that Mysore and British India ... 
have accidentally the same criminal Jurisprudence. I would suggest, that the 
‘ extension ’ of Acts to Mysore is a misleading expression, for extension has a 
peculiar meaning under our system. ‘ Application ’ strikes me as a better 
word.” Elsewhere, speaking of the Cotton Prauds Act,lie observed—* “Berar, 
being governed in the name of the Nizam, is under the legislative authority of 
the Governor-General in Executive Council. The proper expression, however, 
for introducing the Act is not * extend,’ which has a technical meaning, in India. 
The Government ,|hpul4,ji^ he applied to the Berap.” “ Let me 

rem,ark,’Vh 0 saidSagain29, 1868, “that legislative enactments 
are not but to the Assigned Districts, wMch are not part of 

British ' 

legisllite; for subjects and servants of the British Govern¬ 
ment in State territory has been conferred 


§ 441, Power 


and pn the Govemor-General in Council by a 

Minute * 


Powers of the v. „ 

logisla '^® 8iibj©ot8 
he Government 

State tdrritoir^ 


in 


senes of enactments. In a Minute * of 
I^ebruary 16, 1868, Sir Henry Maine 
wrote—**siicpesriye^^ Pariikmeat all ‘servants of Government’ in 

India, but iiof ifi B^ti3ll> lAdia/Kl’w from a remote period been made subject 
to the enactments of the Governor-General in Council. Tliis legislative power 
has been subsequently extended so as to embrace all European British subjects 
in Native States, and I hop e it will soon cover all native subjects also.” Since 
August 11,1869, it does cover Native Indian subjects of Her Majesty any¬ 
where. By section 22 of the Indian Councils Act ® of 1861 the Governor-Gene- 


* Minute No. 21, pages 35 and 86. 
’ Minute No. 89, page 72. 

* Minute No, 91, page 222, 


* Minute No. 68, page 160. 

* 24 and 25, Viet. Chap. 67. 
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British enactments may extend as 
personal laws to subjects and servants 
of the British Government in State 
territory. 


in the Cantonment of 


Bangalore. 


ral in Council was empowered to make laws “ for all servants of the Government 
of India within the dominions of Princes and States in alliance with Her 
Majesty.” This power was extended in 1866 by a Statute of that year* which 
declared that “ the Governor-General in Council shall have power, at meetings 
for the purpose of making laws and regulations, to make laws and regulations 
for all British subjects of Her Majesty within the dominions of Princes and 
States in India in. aUianoe with Her Majesty, whether in the service of the Gov¬ 
ernment of India or otherwise.” The expression “ British subjects ” was under¬ 
stood to mean European British subjects, and a Statute pass<^ ’’ on August 11, 
1869, about a year and a half later than Sir Henry Maine’s Minute above 
quoted, gave the Governor-General in Council power to make laws “for all 
persons being Native Indian subjects of Her Majesty, her heirs and successors, 
without and beyond as well as within the Indian territories under the dominion 
of Her Majesty.” 

“In addition,” says Mr. Macpherson,* “to these general powers, the Gov¬ 
ernor-General in Council is invested with special power (a) under the Statute 
3 and 4 ’Will. IV, chap. 86, section 73 (saved by 24 and 26 Viet., chap. 67, 
section 22), to make Articles of War for Her Majesty’s Indian army whereso¬ 
ever serving ; and (d) under the Statute 47 and 48 Viet., chap. 38, to make 
laws for all persons employed or serving in or belonging to Her Majesty’s Indian 
Marine Service whose vessels are within the limits of ‘Indian waters,’ as defined 
in the Statute.” 

§ 442. A few cases may he quoted which illustrate the extension of British 

enactments as personal laws to subjects 
and servants of the British Government in 
State territory. In 1862 a question arose 
whether the Stamp Act should be enforced 
In accordance with the advice of the A dvo- 
cate General the Government of India informed the Government of Madras that 
the Act was not in force throughout the Cantonment generally if, as was stated, 
the Cantonment was not British territory ; hut they considered that certain pro-., 
visions of the A ot applied to Military Courts of Bequests held within the Canton- 

TO. CM,, 1862.63. CootV’ they Sdd, “ wh^ 

ther withm the British territories or not, 
are held under the provisions of the Indian Mutiny Act arid must be considered 
in all respects as British Courts of Justice. And, on principle, parties who 
resort to these Courts and thus obtain the benefit of British law, ought to pay 
the stamps which, by that law as existing in India, are imposed on judicial pro¬ 
ceedings.” The next year the Madras Government inquired whether certificates 
of Baptism, Burials and Marriages granted within the Cantonment of Bangalore 
to other than non-commissioned officers and private soldiers were liable to 
stamp-duty. This question, with the previous papers relating to the levy of 
stamps in Military Courts of Bequests, came before Sir Henry Maine, who noted 
—is icithin the legislative power of any Stale to extend its fiscal laws to 
its subjects though they are resident in foreign territory, provided only any 
menns can he found for levying the impost. At the same time no fiscal law is 
taken to affect subjects resident abroad, unless the inter *■' them within 

its sweep is clearly disclosed. No such intention appears 
which must he considered limited primarily to British Indi^,. Persons ^under 
English military law carry, however, their nationality loith wherever they 

go for military purposes, and hence I agree with the AdvoT^ate General tha+ 
stamps on documents filed in Military Courts of Bequests estahli;- id lU Native 
territory are lawfully imposed. But I do not think that stamp-duty can be 
It^ally demanded for certificates of Baptism, Marriage and so forth issued at 
Bangalore.” The reply of the Government of India to the Madras Government 
merely stated that “ stamp-duty cannot he legallv demanded for certificates of 
Baptism, Marriage, etc., in the Cantonment of Bangalore, because, except as 
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® 28 and 29, Viet., Chap. 17, Section 1. 

7 32 and 83, Vitt., Chap. 98, Section 1. “This Act em¬ 
powers the Governor-General in Council to make pers<*nal 
laws for nil native Iiidisn subjects of Her Majesty all over 
the world—gee Legislative Department unofficial reference 


No. 358, Jnly 1874; unofficial reference No. 1667, May 
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Proposed 

1898, 


Mysore Postal Regulation, 


regards proceedings before Military Courts of Bequests, the Stamps Act is not in 
force in Bangalore, the Cantonment not being British territory.” The prin* 
ciples implied in Sir Henry Maine’s Minute that the fiscal laws of the 
£ritiah Oovernment can follow its subjects, and the military laws the persons 
under them, wherever they may go, were not affirmed by the Government of 
India. But the opinion of Sir Henry Maine on these two points will carry a 
weight which is practically irresistible.® 

§ 443. The Bangalore stamps case is an old one; but there is a recent case 
also connected with Mysore territory, which shows very well how British laws 
can follow British servants and subjects in State territory. Section 69 of the 

Indian Post Office Act, 1866, provides that 
a public servant employed in a postal ser¬ 
vice established by the British Gevemment 
in state territory shall, if he commits a breach of the Act, be punished as if the 
offence had been committed in British India; and that he may bo tried by any 
Court or officer duly empowered by the Governor-General in Council to take 
cognizance of offences committed by public servants in the State where the post 
runs, or by any Court or Magistrate, or other competent officer in any part of 
British India. The Imperial postal system was introduced *“ in Mysore in April 
1889; in July 1892 the Officiating Resident in Mysore subnutted a draft regula¬ 
tion adopting the Indian Post Office Act with some alterations as a territorial law. 
for Mysore. The intention was that the draft should be passed by the Harbar 
with the assent of the Government of India, but the law was to be a Mysore 
law, not a British enactment. As there was no territorial law in force in Mysore 
which corresponded to the Act, subjects of the Maharaja committing offences 
against the Act in Mysore territory could not be punished for them unless they 
happened also to be offencesunder the Indian Penal Code which is in force in 
that territory. “Native British subjects,” said the Officiating Resident, “who 
offend against the Act within the limits of the territories of Mysore, have to be 
tried by British Magistrates—a course which is not only inconvenient to parties 
and witnesses, but is also expensive and occasions delay. In the existing state of 
things even Post Office employes in the territories of Mysore can be tried under 
the provisions of section 69 of the Act, only by a British Court, or Magistrate, or 
by a court or officer duly empowered by the Governor-General in Council to 
take cognizance of offences committed by a public servant in those territories.” 
But there was no Court or Officer so empowered for Mysore. Many of the pro¬ 
visions of the Indian Post Office Act are, however, considered to be unsuited to 
the present advanced requirements of the postal administration. As the only 
pressing need for legislation in Mysore was to make provision for the imnish- 
ment of offences against the Post Office Law, the Government of India suggested 
that the Mysore Harbar should pass a simple regulation “ to the effect that the 
provisions, so far as they may be suitable, of the Indian Post Office Act (XIV of 
1866) (as amended for the time being by subsequent enactments), and of all 
rules and orders for the time being issued thereunder sliall be in force in the 
territories of Mysore, and that eve^ person, other than a European British 
subject, committing an offence against the said provisions in the said territories, 
shall be liable to be tried and punished by any Court or Magistrate having 
jurisdiction therein.” Such a regulation would be a temporary measure and 
would avoid the undesirable delay which would ensue if the Harbar were to\ 
wait till the amendments proposed in the British Indian Law had been finally 
settled. The insertion of the words “so far as they may be suitable” would 
exclude the application of provisions wliich the postal administration had out¬ 
grown.” 

Tliis case is very instructive in several ways. It shows that, for a postal 
offence committed in Mysore territory, a Native British subject might be punished 
by a British Court or Magistrate, or by a Court or Officer duly empowered in this 
behalf. A Native British subject in postal employ thus carries* his liabilities under 
the Indian Post Office Act with him into State territory as a personal law. The 
case also shows that, by the enactment of ^ Mysore territorial law covering gener¬ 
ally the ground of the Indian Post Office Act, the Mysore Courts could acquire 
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concurrent iurisdiotion in the case of postal offences other than those which are 
offences also under the Indian Penal Code; that in this latter class of offences, 
they had certain concurrent jurisdiction already ; and that their jurisdiction did 
not and would not extend to European British subjects, in respect of whom 
plenary jurisdiction is vested in the Governor-General in Council under clause 
17 of the Myvsore Instrument of Transfer.^* 

§ 444. That British subjects carry with them into State territory as a person¬ 
al law their liability under the Indian Criminal Codes can he shown generally 

The liability of British subjects for. from several enactments. The Indian Pen- 
oftonces committed in State territory. al Code (see sections 3 and 4) applies 

generally to persons liable by any law passed by the Governor-General in Coun¬ 
cil to he tried for an offence committed beyond the limits of British India; and 
to servants of the Queen committing offences within the dominions of Princes or 
States in alliance with Her Majesty. The law, however, is at present defective as 
regards servants of Government, for the Code of Criminal Procedure omits to 
give the Courfe jurisdiction unless the Government servants are subjects of the 
Queen. This point will he explained further in Chapter XX. By section 8 of 
the Eoreign Jurisdiction and Extradition Act, 1879, the law relating to offences 
and to criminal procedure for the time being in force in British India is extended, 
subject as to procedure to such modifications as the Governor-General in Council 
from time to time directs, to all European British subjects in the dominions of 
Princes and States in India in alliance with Her Majesty, and to .aU Native 
Indian subjects of Her Majesty iu any place beyond the limits of British India. 
Pinally, under section 188 of the Code of Criminal Procedm’e, when a European 
British sub jeot commits an off tnee in the dominions of a Prince or State in India 
in alliance with Her Majesty, or when a Native Indian subject of Her Majesty 
commits an offence at any place beyond the limits of British India, he may be 
dealt with in respectnf such offence as if it had been committed at any place 
within British India at which he may be found; with the proviso, however, that 
no charge as to any such offence shall be inquired into in British India unless the 
Political Agent, if there be one, for the territory in which the offence is alleged , 
to have been committed, certifies that, in Ids opinion, the charge ought to be 
inquired into in British India. The section also contains a further proviso that 
1 any proceedings taken agaiuvst any- person under it " which would he a bar to 
subsequent proceedings for the same offence if such offeneb had been committed 
in British India, shall be a bar to further proceedings against him under the 
Eoreign Jurisdiction and Extradition Act, 1879, in respect of the same offence in 
any territory beyond the limits of British India.*' 

§ 446. Erom Mr. Maepherson’s Lists of British enactments in force in 

Indian Acts which extend as per- Nutive States manj more illustrations 
sonai laws to British subjects and pub-* may be given ot the extension of Acts of 
lie servants. the'Governor- General in Council as person¬ 

al laws to British subjects and public servants in State territory. The usual 
form of words declares that the Act in question extends to the whole of British 
India and, so far as regards subjects of Her Majesty, to the dominions of 
Native Princes and States in India in alliance with Her Majesty; but jierhaps 
the form used in the Births, Deaths and Marriages Begistration Act, 1886, is 
more correct. Section 2 of that Act runs—“This Act extends to the whole of 
British India, and applies also, within the dominions of Princes and States in 
India in alliance with Her Majesty, to British subjects in those dominions.” 
The Acts so apjilying to British subjects or public servants may be classified in 
several groups. Some are connected with the private relations of life, some with 
the Military or Marine administration, others with shipping or inland commu¬ 
nications, whilst there are a few of a miscellaneous character affecting chiefly 
criminal proceedings or the liabilities or conduct of officials. Eor instance, the 
Indian Divorce Act, 1869, applies to British subjects in State territory, though 
relief is limited to a petitioner professing the Christian religion and residing in 
India at the time of presenting the petition. The Indian Christian Marriage 
Act, 1872, applies to Cluistian subjects of Her Majesty in Native States. The 
Married Women’s Property Act, 1874, applies to subjects of Her Majesty in 
those States, exception being made as regards apy married woman who at the 

Vide Appendix 13 of Volume 11, A Kegulation j Pro., Internal A, April 1894, Nos. 75-77. 
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time of her marriage professed the Hindu, Muhammadan, Sikh or Jaina religion, 
or whose husband, at that time, professed any of these religions. The Adimnis- 
trator General’s Act, 1874, applies generally to British subjects of Her Majesty, 
and the Indian Majority Act, 1876, to any subjects of Her Majesty in State terri¬ 
tory, but nothing in the Act last named affects the capacity of any ^ person to ^ act 
in matters of Marriage, Dower, Divorce and Adoption, or the religion or religious 
rites or usages of any class of Her Majesty’s subjects in India, or the capacity 
of any person who, before the Act came into force, had attained majority under 
the law applicable to him. In the second category—enactments concerned with 
the Military and Maiine administration—we may place the Indian Articles of 
War No. V of 1869, the Indian Volunteers Act of the safke year, the Lunatic 
Soldiers Property Act, 1873, Act No. XIV of 1887 relating to the Indian Marine 
(as amended by Act XVII of 1888) and the Indian Eeserve Forces Act, 1888. 
In the third cat^ory fall the Indian Post Office Act, 1866, the Indian Tele¬ 
graph Act, 1886, the Native Passenger Ships Act, 1887, and the Indian Rail¬ 
ways Act, 1890. The Indian Oaths Act, 1873, applies generally to subjects of 
Her Majesty in State territory. The European Vagrancy Act, 1874, is in a some¬ 
what peculiar predicament inasmuch as many important provisions of it do not 
apply in Native States except upon express notification by the Governor-General 
in Council. The Income Tax Act, 1886, as will be noticed in another chapter, 
applies in State territory to British subjects who are in the service of the 
(Government of India or of a local authority established in the exercise of the 
powers of the Governor-General in Council in that behalf. The Official Secrets 
Act, No. XV of 1889, applies to all subjects of Her Majesty in State territory 
and’to ail Native Indian subjects of Her Majesty without and beyond British 
India. 

§ 446 Perhaps more than enough has been said to show that there is a most 
British criminal jurisdiction over Eu- extensive and elaborate British civil aM 
ropean British Buhjeots in Native States, criminal jurisdiction tollowmg Bntisn 

subjects, Europeans and others, into the territory of Native States, practicaUy as 
a part of their personal law, and often connected with their military duties or 
civil position as public servants. But something remains to be said as to the 
• exercise of criminal jurisdiction in the case of European British subjects. 

We have noticed in paragraph §2 the ruling of August 1871 that no 
Native State Courts can be permitted to try European British subjects. This 
ruling was, no doubt, modified in the Liddell case and afterwards, as we shall 
presently fuUy explain. But it seems advisable first to set out some compara¬ 
tively recent precedents—cases of the years 1884 to 1886 inclusive--which at 
any rate suggest, though they do not expressly decide; that, according to the 
prient practice of the Government of India, the ruling of August 1871 was 
hardly, if at all, too broad. 

§ 447. Before the rendition the Code of Criminal Procedure, then Act X' 
of 1872, was in force in Mysore, and after the rendition a M^re regulation 
was Rafted for the purpose of enacting the later Code, Act X of 1882, with 
the necessary modifications, as a Mysore law. When the Province was gov- 
The Mysore Code of Criminal Pro- emed as a British Proyinoe by a Chief 
oednre, 1884-86. Commissioner, the sections oi the Code 

relating to proceedings against European British subjects were in force with 
the rest of the Act. But in considering the draft Regulation the Government 
of India, oonristently with clause 17 of the Instrument of Transfer, which 
reserves plenary criminal jurisdiction over European British subjects to 
the Governor General in Council, proposed that nothing in the Mysore ad¬ 
aptation of the Code should apply to persons of that class. The Mysore 
Darbar proposed to omit most of the sections relating to European British 
subjects, Wt to retain sections 445, 463, 454, and 466 which affected them. 
The Government of India objected to the retention of these sections, but the 
Mysore authorities still urged the acceptance of their original proposal, and, 
moreover, contended that a clause providing that nothing in the Code should 
apply to European British subjects, would cause very great inconvenience. 
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To the retention of sections 454! and 465 the Darhar did not attach much import¬ 
ance. Section 454 enacts that the omission, in certain circumstances, by a 
European British subject to plead his status shall amount to a relinquishment of 
the right to be dealt with as such. Section 455 provides that when a person who 
is not a European British subject is dealt with as such, and does not object, the 
proceedings shall not, on that account, be invahd. Section 463 prescribes tho 
procedure when a person claims to be dealt with as a European British subject; 
but the omission or retention of this section, except as a matter of principle, 
wa^ of no great consequence because the Courts must obviously form some con¬ 
clusion upon such a clairm if made, whether a procedure be prescribed from 
them or not. The important section was Section 446 which enables any Magis¬ 
trate to take cognizance of an otfenoe committed by a European British subject 
in any case in which he could take cognizance of a like offence if committed by 
another person;,for although it is obligatory upon the Magistrate to make his 
process for the appearance of a European British subject returnable before a 
Magistrate having jurisdiction to inquire into or try the case (that is to say, 
ordinarily a Magistrate of the 1st class being himself a European Britm 
subject and a Justice of the Peace), the process might take the form of a warrant 
of arrest, and besides the power of ordering arrest, various other considerable 
powers might be exercised. There was a veiy full discussion of the whole matter 
in the G-overnment of India, turning largely upon this section, but mainly upon 
the question of principle whether, in the absence of proved necessity, any State 
Courts should be given any power over European British subjects. In the 
official orders no reasons were stated for the decision, which of itself was suffi¬ 
ciently significant. It will suffice to say here that it was held by Mr. Durand 
and Sir Charles Grant, the Foreign Secretary, that even if we could depend 
on the maintenance of a sufficiently high standard in the Courts of Mysore, 
much embarrassment would certainly result from conferring on Mysore jurisdic¬ 
tion which we could not extend to other Native States. The case was decided 
by Lord Dufferin; and the orders were thus expressed 

“With regard to the wish of the Darhar that sections 446, 453, 464 , and 
456 should be retained, I am to say, that after full and careful consideration of 
all the arguments which have been advanced in support of such a course, the , 
Government of India see no sufficient reason to modify their original opinion 
in this matter. These sections should accordingly be omitted from the regula¬ 
tions embodying the Code. 

“ With regard to the form of the proviso which the Government of TnfbA 
suggested should be added to section 1, to the effect that the Code should not 
apply to'European British subjects, I am to say that the clause may be worded 
in the following terms‘Nothing herein contained shall be deemed to confer 
any jurisdiction in proceedings against European British subjects.’ ” 

The Government of India subsequently ruled that the word “ jurisdiction *’ 
in the clause just cited, shall beheld to mean jurisdiction to inquire into or try a 
charge, and that Police Officers and Magistrates in Mysore may exercise with 
respect to European British subjects the same powers as may be exercised with 
respect to persons of that class by Police Officers and by Magistrates who are not 
Justices of the Peace, respectively, in places in British India outside the Pre¬ 
sidency towns. 

§ 448. In February 1886 the Superintendent of the Hyderabad Jail prohi- 
Tne Hyderabad Jail outbreak, 1886. ingress of some women who, under 

the pretence of selhng vegetables, had been 
in the habit of supplying the prisoners with opimn, tobacco, and other nominally 
prohibited articles. The prisoners assumed a defiant attitude, refused theu 
rations and assembled in a crowd. It was considered necessary to send for State 
trwps. A few stones were thrown, but the troops lost their heads, their officers 
failed to control them, fire was opened, and a number of prisoners were killed and 
wounded. The facts were investigated by a Commission who considered that only 
one of the European officers of the regular State troops had some sort of excuse 
for permitting or ordering the fire. They attributed the largest share of the 


Pro., A, Judicial I., August 1884, Nos, 48—49. Pro,, 
luternal A, April 1885, No, 186. If a similar question 
should arise again the discussions in these proceedings 
should be read in exUnso, 


17 Pro., Internal A, February 1888, Nus. 94—97. See 
also Pro,, Internal A, February 1888, No®. 1—6, 







7. 


blame for the unfortunate loss of life which occurred to the misconduct of the 
regular troops under the immediate command of Captain Fuller and Lieutenant 
Stephenson. The Eesident, Mr. Cordery, advised the trial of these two English 
officers by Court Martial, if the Hyderabad Minister could see his way to (iompose a 
tribunal of this description out of the officers of the reformed troops of the State. 
If the course wonld involve difficulties, Mr. Coi'dery thought that the Nizam 
should be encouraged simply to dispense with the services of the two officers con¬ 
cerned. The Government of India, however, presuming that Captain Fuller and 
Lieutenant Stephenson were European British subjects, did not think it desirable 
that they should be tried by a Court Martial composed of officers from other regi¬ 
ments of the Nizam’s troops. “ The difficulty,” they said,’® which the Minister 
is likely to find in foiming a properly constituted Court, will perhaps give you 
a sufficient reason for altering your recommendation on this point; but however 
this may be, the political inconvenience which might result from the trial of 
European British subjects before a tribunal of the Hyderabad State, is so great 
that your recommendation cannot be supported. If necessary, the Nizam’s 
Government can degrade the officers concerned or dispense with their services, 
but they should not be tried by a Court Martial.” 

§449. On July 10,1861, a sanad was issued by the Nizam declaring the 
The ease of Philip Wilson, Hyder- authority of the Resident to inquire into 
abad, 1886 . and punish offences oomnoitted by Euro¬ 

peans and others in Hyderabad territory. The sanad is in Aitchison,'® but may 
be transcribed here. It is thus worded 

“Whereas many Europeans, foreigners and others, descendants of Euro¬ 
peans, and born in India, are resident in the territory of His Highness the 
Nizam; and as disturbances arise amongst themselves and the inhabitants of 
the said territory, it is hereby made known by the Nizam’s GnvOTnment that, in 
the event of any dissension or dispute arising among the classes aforenamed 
within the said territory, except those employed by the Sarkar and its depend¬ 
ants, the Resident at Hyderabad, or other officer or officers whom he may from 
time to time consider it desirable to ve.st with the same, shall be empowered to 
inquire into and punish any such offences.” 

In 1886 a man named Wilson, a Negro employed in the Nizam’s Stud 
Department, was tried by the Nizam’s Courts on a charge of embezzlement ^nd 
sentenced to two years’ imprisonment. Some correspondence connected with the 
case passed between the Resident and the Minister of the Nizam, and eventually 
Wilson petitioned the Government of India. Wilson alleged that he had been born 
in Canada and was a British subject, but it was doubtful whether this was true 
and he may have been a native of Africa rescued from slavery. Mr. Cordery, . 
the Resident, who was at first of opinion that the man should, as an American, 
be subject to the jurisdiction of a British Court, withdrew his claim to exercise 
jurisdiction upon the representation of the Nizam’s Minister that Wilson was : 
an African Sidi. In a letter to the Minister, however, Mr. Cordery expressed the 
belief that Wilson was in the employ of the Hyderabad Government and “ pre¬ 
cluded thereby from claiming the benefit of the sanad of 10th July 1861,” 
And in reporting the case to the Government of India Colonel Ross, the Officia¬ 
ting Resident, said that even ^ere Wilson “ unmistakeably a European British ; 
subject, the case would be governed by the of 1861, and the Resident 

would have no right of interference.” There was no reason to suppose that 
Wilson had been improperly convicted. 

' The Government of India observed that if Wilson were a Sidi and not a 
British subject, there need.be no further action in the matter. But referring 
to what the Re.sident had written on the subject of the sanadj they said—** These 
passages are liable to be construed as admissions that the Resident derives his 
jurisdiction over European British subjects directly from the Nizam’s sanad 
and not by delegation from the Governor-General in Council. The sanad, 
indeed, is valuable, so far as it goes, as an expression of the Nizam’s acquies¬ 
cence in jurisdiction possessed by the British Government in the Hyderabad 
State; but the jurisdiction which the Governor-General in Council possesses is 
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not to be limited or curtailed by a reservation made in that amad in respect 
of persons in the service of the Darhar, and therefore your view of the scope 
of the aanad, as shown in your letter, cannot be accepted by the Government of 
India.” They then reminded the Resident of the orders passed in June 1885 
in the case of the Hyderabad Jail outbreak, when, as already mentioned, the 
trial by Court Martial of the two European officers was prohibited, and added 
that it might be necessary that the nationality of Wilson ^ould be more parti¬ 
cularly determined, though the relinquishment of jurisdiction on the ground that 
he was an African Sidi would prevent the case from forming a precedent for the 
trial of a European or American British subject by a Hyderabad Court. 

This decision was dated September 29, 1886. The Resident ascertained 
that Philip Wilson was an African Sidi, and not a British subject ; and Wilson 
was informed that the Government of India declined to interfere in his behalf.^ 
The decision of September 29, 1886, is a very important one because of the 
strength and clearness with which it asserts the prerogative of the Government 
of India to exercise jurisdiction over European British subjects in Native States. 
If the British jurisdiction obtains, as in fact it does obtain, in the first Muham¬ 
madan State in India without any delegation from the Native Government, and 
independently of a sanad which would limit the jurisdiction if it had been 
conferred in that way, then there can be no State in India which can raise a 
valid objection to the exercise of the prerogative at the discretion of the Para¬ 
mount Power.* 

§ 450. In saying this we have not forgotten the final outcome of the cele- 
Jurisdiction over European British brated Liddell case abstracted in para- 
subjeots iu Travanoore and Cochin. graphs §2, §3 and §4, nor the special con¬ 
cessions made to the Travanoore and Cochin States, nor the riders added in conse¬ 
quence of the discussions with these States to the broad and general ruling of 
August 1871. About the time when the Secretary of State expressed his con¬ 
currence in the views enunciated by the Government of India in the Liddell 
case, a fresh case arose in Travanoore in which the Government of India decided 
to allow the jurisdiction of the Travanoore Courts. The facts were thus stated 
by the Madras Government:— 

[“A B, believed to be a European British subject, owns certain lands and 
house property at C, in the Travanoore territory, and complains that criminal 
trespass has been made on her property; that the local authorities have not 
afforded her redress; that the British Resident has referred her hack to them; 
tliat a countercharge of obstructing a right of way has been laid against her by 
the parties against whom she complained, and a s umm ons issued for her appear¬ 
ance before the Travanoore authorities, which she refused to obey; and that she 
understands a warrant has consequently been issued to compel her attendance. 
A. B. claims to be exempt, as a European British subject, from the jurisdiction 
of the Travanoore Courts, but the Resident has informed her that she is in error 
in this respect. This Government have no reason whatever to suppose that 
justice would not be administered by those Courts in the case, and the fact 
remains that at present in Travanoore there is no other Court whioli can adjudi¬ 
cate in such oases; the Political Agent, though a Justice of the Peace, having 
no delegated authority to act.” 

[The orders of the Government- of India were conveyed ^ in the following 
words:— 

[“ I am to remark that the ‘ criminality ’ therein involved is little more than 
technical; the dispute was obviously oue about the title to property, during 
which each party did something which the other tried to erect into a crime. The 
character of the act probably depends on the question of title; and if the 
alleged criminal has mistaken his rights and so committed a crime, it is clearly 
one which is very trivial. It would not, however, he convenient if the moment 
a case passes the often narrow boundary which separates civil from criminal 
questions, the Travanoore Court should bo paralysed because one of the parties 
is a British subject or claims to be such.” But the letter continued“ It is the 
inght of British subjects, while obeying the Travanoore Courts, to invoke the aid 
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of the Eesident, and the duty of the Eesident to give aid if required. This was 
80 before the ruling expressed in my letter of 29th August 1873. It is now also 
tile duty of the Travancore Courts to consult the Resident, which of course 
should do directly they find they have to deal with one who claims to be a British 
subject. But it may be quite essential that they should exert their authority in 
the meantime. Whether in this respect they do right or wrong, exert them 
powers reasonably or unreasonably, must be judged of in each case according to 
its circumstances. .. ...Probably the present case is settled. If not, itseems/irMwa 

to bo one for the handling of the Travancore Courts. But the Resident 
should learn what passes, and interpose if under colour of administering the civil 
law, or incidentally thereto, a British subject is made criminally liable in any 
serious way.”] 

This correspondence and the correspondence in the Liddell case with the 
Secretary of State were circulated confidentially ® on October 12, 18'^. ^ The 
circular saidWith respect to the discretion to be exercised by apolitical 
oflBcer in leaving a British subject to be tried by the Courts of the Native State, 
or in requiring his transfer to a competent British Court, much must of course 
depend on the nature of the case and the character of the judicial administra¬ 
tion of the State concerned. His Excellency in Council, however, is of opinion 
ih&i, prodded the laws nnd courts of a Native Slate are on a satisfactory 
footinpf a European Nritish subject who has lateen service in the State should^ 
as a rule, be left to the jurisdiction of the Native Courts, subject only to the 
right of Merference on the part of the Political Officer if there he special and 
sufficient reason for the exercise of such interference in the particular case." 

§ 461. [These letters, however, did not close the correspondence entirely. 
The Cochin and Travancore Darbars demurred to the decision of Government on 
the question of jurisdiction, and though the principles involved in the decision 
were at the time adhered to. Government made some concessions with regard to 
practice in both States. These concessions were made not as a matter of right, 
but as a recognition of the enlightened judicial administration in Coclnn and 
Travancore.] The fact was that there were European British subjects in both 

.. « • , »r./i Statos whoworo either already acting as 

European officials in Travancore and ^. j i • x j ^ 

Cochin empowered in 1875 to try Eu- Magistrates or were nt to be invested, with 
ropean British subjects ia certaia cases, magisterial powers for the trial of cases in 

which Europeans were concerned. It was thus practicable to gratify the 
Darbars by allowing them to appoint the European Magistrates while at the same 
time European British subjects were not deprived of any protection which they 
would have received in the matter of criminal jurisdiction if the Magistrates and 
Justices of the Peace had been directly nominated by the Governor-General in 
Council. [“So long, ” said the Govemmentof India, “ as the Governor-General in 
Council is satisfied that European British subjects in Travancore and Cochin both 
receive due protection and are subjected to due control under the plan proposed, 
His Excellency in Council will consent to Magistrates of the courts in Travancore 
and Cochin who are European British subjects and Christians exercising over Euro¬ 
pean British subjects in those States, subject to such control as the Kesident has 
heretofore exercised, and such advice as he is empowered by treaty to offer, the 
same jurisdiction as may he exercised over them in our own territories by Euro¬ 
pean British subjects who are Magistrates of the 1st class and Justices of the 
Peace.”] 

The Government of India were also prepared to grant powers of committal 
on the same conditions and it was to be understood that the arrangements must 
he revised should the European Magistrates of the Travancore and Cochin Courts 
at any time fail, in the exercise of their jurisdiction over European British sub¬ 
jects, to give satisfaction to the British Government. After some further corre¬ 
spondence, which need not be abstracted, the arrangements finally agreed upon 
were, so far as necessary, notified in the Gazette of India on August 9. 1875. 
Eive Europeans in Travancore and two in Cochin were appointed Justices of 
the Peace. Of these two were to exercise appellate powers sitting as State Courts. 
The Resident for the time being in Cochin and 'J’ravancore (being a European 
British subject) was also appointed a Justice of the Peace within the State. 
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Cases tmble by the Magistrates were to be tried by the State ofiScers empowered ‘ 
as Justices of the Peace with an appeal to the State Judges similarly empowered; 
both original and appellate proceedings being subject to the control of the 
Eesident. Gases for committal might be committed either to the Eesident, who 
was giren powers of a Court of Session, or to the High Court at Madras. The 
Eesident might also commit cases for trial to the same tribunal, to which also an 
appeal lay from bis decisions. The Madras High Court was given all necessary 
jurisdiction including powers of revision in all cases in the two. States in which 
the accused were European British subjects and Christians resident in the States.* 
§452. When making from the Liddell case such extracts as were material to 
Buiings in the Liddell case, IW3, reiat* the question of the subordination of Native 
ing to the present subject. states to the Paramount Power, we passed 

by the argument of the Hiwan that the British Government had expressly 
admitted the jurisdiction of the Travancore State over European British subjects. 
It is necessary to refer to that argument here before we conclude what we 
have to say upon the jurisdiction of the British. Government over these persons 
in State territory. ^ The contention of the Hiwan was correct. [The British 
Government had in fact on one occasion admitted the jurisdiction of Native 
States over European British subjects. In 1837 the Eesident had been informed 
by the Government of India, in answer to an enquiry, “ that Europeans residing 
in the territories of Native States, not being servants of the British Govern¬ 
ment, must be held to be in all respects and in all cases, civil and 
criminal, subject to the law of the country in which they reside.”] It will be 
remembered that in the despatches of 1873 the Government of India held 
jurisdiction over European British subjects to be one of the many undefined 
matters which, in the absence of express treaty stipulation, the Paramount 
Power is entitled to regulate, and expressed the opinidns that the right of con¬ 
trol in this matter should not be carried further than is absolutely necessary, 
and that the Eesolution of August 8,1871, was defective in making no provision 
for casiM in which it would be right for European British subjects to be tried 
by State Courts. The argument from the orders of 1837 was met in these 
terms®:— 

[“ When the jurisdiction of Travancore was recognised in 1837, there were 
difficulties in the way of trying in British Courts European British sub jects, other 
than servants of Government, for offences committed in Native States. These 
difficulties have now been removed by recent Acts of the Imperial and Tudian 
Legislatures: and in the opinion of His Excellency in Council, the question is 
thereby placed on a different footing from that on which it formerly rested. 

‘ Practically,’ as observed by Sir Madhava Eao in his letter of October 19, 
1868, ‘ a British subject residing in Travancore has two distinct sets of laws to 
obey ; he should obey British laws, and he should obey Travancore laws.’ For 
an offence against British laws committed in Native States, a European British 
subject can now be dealt with in British Courts in all respects as if the offence 
had been committed in British teratory. On the other hand, acts may be com¬ 
mitted by a European British subject in Travancore, which are offences against 
the local la,w, but which are not offences against British law. Such is the 
case of breach of the Travancore revenue laws alluded to by Sir Madhava 
Eao in paragraph 18 of his letter: already quoted. In these cases, the 
British Courts have no jurisdiction; It appears, therefore, to His Excellency in 
Council that instances might occur in which it would be reasonable and pro¬ 
per that a European British subject should be tried by the local Courts of I'ra- 
vancore. Again it is possible that the act committed may be an offence against 
both laws, and it would not be desirable that a European British subject should 
be liable to two tribunals. Conflict would inevitably arise, unless the action to 
be taken is regulated by one and the same authority; and as the British Courts 
have jurisdiction, it is most in accordance with the requirements of such a case, 
and in the interest of the Native State itself, that the offender should be tried 
in the British Courts, and by a law and procedure to which he is accustom^.”] 
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The Govenunent of India then observed that the altered condition of the 

law respecting the trial of European British subjects for offences committed in 

State territory required some alteration in the practice which had hitherto^ pre¬ 
vailed. [“ With respect, ” they continued, “ to the practice, Mr. Ballard in his 
letter of the 23rd April 1872, No. 46, states that if a charge of a serious nature 
was brought before the Travancore authorities against a European British subject 
of an offence committed in 'lYavancore, the British Resident would by usage be 
consulted by the Local Government in the disposal of the case; and, in apply¬ 
ing the existing usage, to show how far the proposed agreement betw^n the 
States of Travancore and Cochin would take effect as regards the extradition of 
European British subjects, he says that the advice of the Resident would in all 
probability be followed. It will be seen from the preceding observations that 
the trial and punishment of European British subject is, in the opinion of the 
Government of India, a matter on which the Governments of Travancore a,nd 
Cochin are in all cases bound to consult the Resident and to follow the opinion 
deliberately expressed by him. 

[“With regard to the discretion to be exercisedby the Resident, the Govern¬ 
ment of India are of opinion that when he finds the offence to be one, agaiMt 
British law, he should, as a rule, require the transfer of the offender for trial 
by a competent British Court, and should not leave him to be tried by alYavan- 
oore or Cochin Court, except under very special circumstances and with the 
express permission of the Govermnent of Madras ; and that when he finds the 
offence to be one against Travancore or Cochin and not against British law, he 
must decide in each case whether justice will best be done by leaving the 
offender to be tried bv the Travancore or Cochin Courts, referring, if necessary, 
to the Government of Madras for guidance.”] 

§ 463. In sunamarising up to this point what has been said in this chapter 

we shall take into view the Liddell case 
Summary. detailed in Chapter I so far as it is here 

to the purpose, and, subject to some remarks to be made presently, we shall omit 
unsettled questions. For instance, we shall omit the decision of 1874 that as a 
rule European British subjects, who are servants of Native States, should be left to 
the jurisdition of the State Courts; for that decision has been so greatly weakened 
by the subsequent orders of 1885 and 1886 in the cases of the Hyderabad Jail 
outbreak and Philip Wilson, that it can scarcely be regarded as still in 
force: and we shall abstain from touching several thorny^ points of law which 
lie latent in what we have written. We have already said in paragraph § 14 that 
jurisdiction over European British subjects charged with crime committed in 
a Native State is one of the many undefined matters which the British Gov¬ 
ernment,'in virtue of its position, has a right to regulate. With this explan¬ 
ation we may state the following conclusions:— 

(1) British enactments may extend as personal laws to the subjects and 
servants of the British Government in State territory. 

(5) British enactments may he applied by executive order, but cannot be 
extended by the Legislature as territorial laws to State territory over which the 
British Government has jurisdiction. 

(5) The subjects of the British Government are amenable to the British 
criminal law for o^ences committed in State territory. 

{4) British jurisdiction extends to Buropean British subjects in State 
territory without any delegation of authority by the State Government, nor is 
any State Government competent to limit that jurisdiction. 

(6) Jurisdiction over Buropean British subjects charged with offences 
committed in State territory is controlled upon certain principles which, 
though they depend in great measure on the character of the judicial adminis- , 
tration of the several States, may be broadly stated as follows :— 

[(i) A Buropean British subject is not ipso facto exempt from the jurist 
diction of the Courts of a Native State in which he may happen to be, but is 
bound to obey them. 

[(««) TVhile obeying the Courts of the State, it is the right of such Baro^ 
pean British subject to invoke the aid of the British authorities, and it is the 


12 



^ duty of the Political Officer immediately connected with the State to give aid 
if required. 

[(Hi) It ia also the duty of the State Courts to consult that officer directly 
they find they have to deal with one wKo claims to be a European British 
subjectt and to follow his advice. 

[{iv) If the Political Officer concerned finds that the offence with which 
the European British subject is charged is one against British law, he should 
as a rule, require the transfer of the offender for trial by a competent British 
Court, and should not leave Mm to be tried by the Slate Courts, except under 
very special circumstances and with the express permission of the Local Govern¬ 
ment {or officer standing in Jhp position of a Local Government). 

[(») It is not, however, convenient that the moment a case passes the often 
narrow boundary which separates civil from criminal questions, the State 
Courts should be paralysed because one of the parties is a European British 
subject. Therefore when the criminality involved is trivial or merely techni¬ 
cal, the trial should ordinarily be left in the hands of the State Courts. But 
the Political Officer concerned should learn what passes, and interpose at any 
stage of the proceedings if under colour of administering the civil law or inci¬ 
dentally thereto the European British subject is made criminally liable in any 
serious way. ^ 

[(m) If he finds the offence to be one against the laws of the State, and 
not against British law, the Political Officer concerned must decide whether in 
the particular case justice will best be done by leaving the offender to be tried 
by the State Courts, referring, if necessary, to the Local Government for 
guidance '' 

Head (6) in this summary is copied from Sir Mortimer Durand’s Volume 
of 1876 and has been allowed to stand because it seems justified by the Liddell 
and Travancore and Cochin cases, and no later cases have been "found which 
dnectly supersede tlie orders then passed- At the same time in a matter 
confessedly undefined it seems a question whether the principles numbered {i) to 
(«7?) do not define too much. The tendency of recent decisions has been to 
revert to the rule of August 1871, that European British subjects shall not he 
tried by State Courts at all; and when any one of that class is charged with any 
offence whatever in State territory, a Political Officer will do well to refer the 
matter before he admits State jurisdiction. 

§ 464. Leaving now the British jurisdiction over persons in Native States 
which is the consequence of certain British laws following the subjects or servants 
British territorial jurisdiction in State of British Government as their personal 
territory. ^ ^ law in State territory, we come next to vari- 

ous kinds of territorial jurisdiction which the British Government has in India ■ 
but beyond the limits of British India. There is in the first place the full terri-( 
torial jurisdiction which the British Government has in many cantonments in 
Native States and in some Residency Bazars. Secondly, there is jurisdiction ceded 
by the Native State, as over Railway lands. Thirdly, there is a very extensive ‘ 
residuary jurisdiction, as in Kathiawar and many other places under the poli- i 
tical control of the Bombay Government, in the Tributary Mahals of Orissa and ' 
Ohota Nagpur, in the Eeudatory Chiefships of the Centel Provinces and* in’ 
many States in Bundelkhand. 

§465. But before discussing these kinds of jurisdiction we must notice 
briefly what has been termed by the Bombay Government “substituted juris- 

Distinctions drawn bv the Bombay diction.” In 1888, in consequence of an 
Qqvernnient loetwoen substituted, dele- amendment of file law which will hp eT. 
gated and residuary juriadioUon. ^ Chapter XVIII, Local Goverm 

.ments were requested to distinguish between British Courts (!) established 
and (2) continued by the autliority of the Governor-General in Council in State 
territoiw.. The Bombay Government held that Courts of what they styled sub¬ 
stituted jurisdiction were neither established nor continued by the Governor- 
General for the purposes of the law. These were Courts established on behalf of 
Native States whose affairs are temporarily administered by Government in 
consequence either of the minority or the incapacity of their Chiefs. The Courts 
were of various kinds, such as the Court of the Political Agent, Sawantwari, 
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administering the State;—Courts of a separate sole administrator as at Porban 
dar, or of joint administrators as at Eamdurg; Courts of a CounoU of administra 
tion as at Kolhapur, or Courts of a Earbharij as at Vankanir.” 

The same letter employed the expressions delegated and residuary jurisdic¬ 
tion. Courts of delegated jurisdiction, the Bombay Government said, were 
those where the Native State has surrendered its jurisdiction over railway lands 
or civil stations; and Courts of residuary juris(iiction might be divided into 
“ Courts of which the jurisdiction is clearly defined either by treaty or by 
notification of the Government of India, and Courts of which the jurisdiction 
has been regulated by a Eesolution of this Government or by custom and practice. 

“ As regards Courts of delegated jurisdiction, the delegation has ordinarily 
been reported to and accepted by the Government of India. In all such cas^ 
it is proposed that the Courts shall be deemed to be established by the Governor- 
General in Council, either if the delegation has been formally accepted by the 
Government of India, or if they have notified the jurisdiction. If, on the other 
hand, the Local Government has accepted the delegation and established the 
Courts, they will be deemed to be Courts continued by the Governor-General 
in Council. 

“As regards Courts of residuary jurisdiction, those defined by treaty, as 
by article 8 of the Kolhapur treaty,® dated 20th October 1862, will, with the 
approval of the Government of India, be held to be established by the Governor- 
General in Council who ratified the treaty; and the Courts which have been 
established by a notification of the Government of India ..... will be placed 
in the same class. But in most cases the exercise of residuary jurisdiction has 
been provided for by the Local Government. Such jurisdiction rests upon a reser-. 
vation of paramountey exercised by the Local Government on behalf of the 
British power in India, and the Courts exercising it should, in the opinion of the 
Governor in Council, be regarded as Courts established by him and continued 
by the Governor-General in Council. '* 

§456. These views and proposals were approved by the Government of 
state jurisdiction exercised by India,*^ but we propose to distinguish later 
British Offloers. ou between the cession and the delegation of 

jurisdiction; and it may be doubted whether the term “ substituted jmisdiction ” 
is a good one. In the cases intended to be covered by the phrase, British juris¬ 
diction is not substituted for the jurisdiction of the State Courts or authorities. 
On the contrary, the jurisdiction of the chief authority in the State may be left 
as it was before; or it may be limited or extended at the discretion of the Para¬ 
mount Power, and of course internal judicial improvements may be; and often ' 
are, introduced. What happens is that the ordinary jurisdiction of the State is ! 
temporarily exercised by a British officer; though the powers of the officer may 
or may not be expressly defined by the British Government. State jurisdiction 
exercised by a British officer or by a joint administration, as the case may be, 
seems a better and more accurate expression than substitut(^ jurisdiction. 

§ 457. Whatever term be used to denote the exercise of authority here under 
consideration, there is no. doubt as to the actual position of a British Superintend¬ 
ent of a Native State who has been so appointed during a minority or in conse¬ 
quence of misrule. He stands in the place of the Barbar.® The position was 
clearly defined by the Government of India in 1881 in a correspondence relating 
to the administration of justice in Central India. In Charkhari Captain (soon 
afterwards Major) Maitland had for some time been the Superintendent of the 
State {vide paragraph § 414 above) and so continued after the suicide of the 
The position of a Superintendent absentee Maharaja at Bindraban in the 
defined in the Charkhari case, 1881. gpnng of 1880. _ Malkhan Singh, the suc¬ 
cessor, was a minor. In Eewa also there was a minority and a Superintendent 
(who had other duties also) had been appointed {vide paragraph § 412). Of the 
Charkhari Superintendent the Agent to the Governor-General, Sir Lepol Griffin, 
wrote—" I do not consider it necessary that he should be invested with sessions 


® The article provides that some of the higher 
dars shall be considered as still in some degree tinder the 
supervision of the Political Agent, and that all Criminal 
cases within their jurisdiction involving death or imprison¬ 
ment beyond seven years, shall be forwarded for trial be¬ 
fore thetPolitical Agent.—Aitchison VII, page 211. 

7 From Bombay, No, 7090, dated October 27,1888; , 
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powerB, as lie will not have any international cases to try, all of these going to 
toe Agency Court of Bundelkhand. It will, however, be convenient to allow 
him Ist class magisterial powers, though he will not ordinarily he called upon to 
exercise them ; all judicial cases being heard by the State Conrts, and the func¬ 
tions of the Superintendent being no more than to see that the State officials 
duly perform their duties.” Sir Lepel Griffin referred to the case of Eewa as 
being a somewhat similar one; hut deferred maldng specific proposals till he 
should submit a general report on the administration of that State. “ The large 
powers,” he added,‘^which the late Maharaja conferred, during his life time, 
upon the Political Agent, who ruled his territory for hi m, lapsed at the Maha¬ 
raja’s death, and seem naturally to have reverted to the Council of the State; the 
Superintendent losing the ruling power and assuming merely that of advice and 
control.” These remarks appeared to the Government of India to have been 
made under some misapprehension of the position held by an officer appointed 
to superintend a Native State, whether duiing the minority of a Chief or in 
consequence of failure on the part of the Chief to administer his State properly. 
“ The Superintendent^^' they said,® “of a Native State in the position held (for 
example) by Major Maitland towards the Charkhari State, and by the Political 
Agent in BagheUchand'® towards Bewa, himself represents for the time the 
State's Government^ and exercises, under the general control of the Agent to 
the Governor General, any power, political or otherwise, that it may be expedient 
for him to use on behalf of the State in any particular case or class of cases. 
Such officers should administer, as an ordinary rule, directly under the Agent to 
the Governor General without the intervention of another Political Agent. The 
Superintendent should not usually interfere %oith the judicial work of the State 
eaoept by way of general superintendence; but when he does so interferethe 
acts as the supreme judicial authority in the administration, his pro¬ 

ceedings only to the Agent to the Governor-General. It would be inconsistent 
with this view of the Superintendent's position to invest “ such an officer with 
any magisterial powers under the Criminal Procedure Code, within the parti¬ 
cular State of which he is Superintendent, or to intrust him with powers no 
higher than that of a 1st class Magistrate, while he is at the same time in charge 
of the Chief executive authority throughout the whole State. It appears, 
therefore, to the Governor-General in Council that it would be preferable that 
Major Maitland, as Superintendent of Charkhari, should remain directly subor¬ 
dinate to yourself, and unconnected with the Political Agent in Bundelkhand, 
with whose functions he does not appear in any way to interfere beyond having 
relieved him, for the time, of the charge of the Charkhari State. As regards the; 
position of the Political Agent in Baghelkhand towards the Bewa State, His 
Excellency does not consider that the large powers which the late Maharaja con¬ 
ferred during his life on the Political Agent have lapsed, and that the Political 
Agent has since the Maharaja’s death assumed merely the power of advice and 
control. The powers which it was the intention of the Government of India that 
the Political Agent should exercise since the Maharaja’s death in this State have 
been above explained.” 

Meanwhile, before^ these orders, which were dated October 10 1881, 
had reached Sir Lepel Griffin, he had, on September 3, 1881, requested the 
sanction of the Governor-General in Council to a death sentence, passed by the 
Officiating Superintendent olCharkhari, on one Shankar for murder. Sir Lepel 
Griffin pointed out that the Chief of Charkhari had no power to pass a sentence of 
death, and he considered that the Superintendent could not have larger powers 
than the Chief of the State whom he temporarily represented. Sir Lepel Griffin 
proposed that the Superintendent should be given the powers of a Sessions Judge. 
“His Excellency in Council,” replied'* the Government of India, “does not 
consider that there is any necessity for the formal conferment of such powers. 
The Codes of British Indian Law are not in force in Native States, though 
they are followed generally as guides by Political Officers who hold charge of the 
administration of such States. It is, therefore, preferable to treat the officer 


• Pro., Judicial A> October 1881f Nos. 69—61. 

This offiioor appointed Superintendent cf Rewa 
in addition to his other duties. Oovernraent ot* Indiai 
No. 4S*G, P., dated February 11, 1812; Pro,, Political A, 
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superintending the management of a Stale as possessing the f ull powers of 
that State, rather than to conf er on him special powers which would have no 
particular meaning except under the British Codes. 

“ It seems to the Governor-General in Council that it might be convenient 
as affording means of dealing with future oases of the Mnd, if the precedent 
adopted in 1867, in the case of Bijawar, Panna, and Baoni “ were now followed 
with regard to Oharkhari. Certain exdianced powers were then conferred on the 
Cliiefs of those States in consideration of their personal qualifications, and I am 
to inquire whether, in your opinion, it would not be convenient to confer similar 
powers on the Superintendent of Charkhari during the time for which the State 
remains under the direct administration of a qualified European Political OflBcer.” 
Sir Lepel Griffin agreed to this suggestion which was acted upon. In their final 
orders the Goveminent of India added—“ On the attainment by the Maharaja 
of years of discretion, it will be a point for consideration, when the management 
of the State is being transferred to him, whether he is fit to be entrusted with 
these extended powers. If it should appear that he is fit, the Governor-General 
in Council, when the time comes, will be prepared to consider the question of 
granting him a formal sanad similar to that granted to the Chief of Paima.”'* 
This shows that the Government of India defined the judicial authority of the 
Superintendent, not under any British Indian enactment, but in exercise of 
the right of the Paramount Power to regulate the extent of State jurisdiction. 

§ 468. There is a case of 1870, included in Sir Mortimer Durand’s volume, 

mi. xru • i. iQ.Tr. which also sets in a very clear light the 

nature oi the jurisdiction exercised by 
British officers in a State where the Chief has been deprived of powers on 
account of misrule. In paragraph § 43 we mentioned the supersession of the 
Chief of Khairagarh for maladministration, and the orders of 1869 that the 
ordinary District Courts should exercise civil, criminal and revenue jui’isdiction 
in all cases. In Eebruary 1870 a difference of opinion arose among the Central 
Provinces authorities'® on the question of appeals from the Courts exercising 
jurisdiction in Khairagarh. [ The Judicial Commissioner was of opinion that 
Khairagarli remained “ feudatory but foreign territory,” and that Government 
intended that the officers who might preside in the ordinary District Courts should 
exercise judicial functions in respect of cases appertaining to that territory, not 
under ordinary law but under the special authorisation of the Governor-General 
in Council. Prom this point of view the Judicial Commissioner argued that if 
corresponding judicial functions were to be exercised in respect of such cases 
by the officers presiding in those Courts of appeal, revision, and the like, which 
ordinarily exercised such superior functions in relation to the “ ordinary District 
Courts” in question, the special authorisation of the Governor-General in 
Council would be necessary. The Chief Commissioner thought appeals should 
lie from the decisions of the district officers “ in the manner prescribed by law in 
British territory.” But he submitted the point for the orders of the Government 
of India. He asked at the same time for a ruling on a second point, the amen¬ 
ability of the Chief himself to our Courts. Government replied in the following 
words:— 

[ “ As the authority over the State of Khairagarh is given not to the Courts 
as Courts but specifically to the officers who for the time being preside in those 
Comts, and that not by the general law but by the special authority of the 
Governor-General in Council, no appeal will lie from the decisions of those 
Courts to the ordinary Appellate Courts, unless the officers presiding over them 
for the time being are specially authorised to receive such appeals. 

[ “ With regard to the amenability of the Chief himsoK to British Courts, 
I am directed to state that in taking from him the jurisdiction which he had 
previously exercised over the inhabitants of his fief, the Government of India 
had no intention of making him any more than before accountable to British 
Courts.” ] 


See sanad^ No. XXVII, Aitchison, V. p»ge 120. 

** Pro., Judicial A,. January 1882, Nob. 20—21. The 
question of enhancing the powers of the Bundelkhand 


Chiefs in fully treated in paragraphs § 506 and 606 b< low. 
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§ 459. The States of Kalahandi, Patna, Sarangarh and E-aigarh being under 
States under management in the Con- management, it appeared that the Supers 
trai Provinces. 1890-02. intendent in the case of the three Stetes 

nrst named and the Deputy Commissioner of Sambalpur in the ease of Rai- 
garh had been “ invested mth the powers of a Sessions Court ” for the pur¬ 
pose of dealing with criminal cases arising in these territories. As we shall men¬ 
tion below in discussing residuary jurisdiction in the Central Provinces States, 
it was necessary to determine the character of these Courts with reference to Sec¬ 
tion 16 of the Prisoners Act.*® A question incidentally arose whether the powers of 
these officers ought to be notified in the Gazette by the Governor-General in Council. 
It was held by the Deputy Secretary and Secretary in the Legislative Department 
(Messrs. Macpherson and Harvey James) that there was no necessity for a noti¬ 
fication. The case, Mr. Macpherson said, was not one of ordinary residuary 
jurisdiction. He added—“The jurisdiction exercised in these States is only a 
temporary jurisdiction exercised by the British Government on behalf of, and in 
the interest of, the incapacitated Chief, and, as such, the orders issued do not seem 
to require the express authority of the Governor-General in Council or any gene¬ 
ral publication.” These remarks were not expressly endorsed by the (^vem- 
ment of India. Indeed the Chief Commissioner was instructed to notify in the 
Central Provinces Gazette the appointments made by him in these States. But it 
was not declared that the notification of these appointments was necessary: and 
the views expressed by Mir. Macpherson have been noted here because they ap- 

entirely to coincide with the principles enunciated by the Government 
of India in the Khairagarh case of 1870 and in the Charkhari case of 1881. It 
was finally held in the same correspondence after a good deal of discussion that 
^ was unnecessary to invest the Chief Commissioner with the powers of a High 
Court in respect to the States under management.*® 

§ 460. In summarising what has been said above regarding the position of a 
Sumraapy. British Superintendent temporarily exer- 

^ ..., ' . cising the jurisdiction of a State under 

Hritish management, we shall include one point relating not to the Superintend¬ 
ent but to the disquahfied Chief whom he represents. It might be more symme¬ 
trical to introduce that point in speaking of the position of Eulmg Chiefs in’ 
British territory. But we will let the principle stand here as it happens to 
have been settled in the Khairagarh case taken from Sir Mortimer Dm-and’s col¬ 
lection and inserted in paragraph § 458 above, 

(1) When an officer of the JBrilisk Government is appointed to he Super¬ 
intendent of a State during a minority or in consequence of misrule^ he him¬ 
self represents for the time the State Government. 

(8) Se is the supreme judicial authority^ and in charge of the chief 
executive authority, in the State under management ; and he should not be ittm 
vested with magisterial powers or the powers of a Court of Session under 
British laws. 

(5) In judicial matters he should be held to possess the full powers of the 
State: but in a State of limited jurisdiction his powers may be increased by 
order of the British Government, just as the powers of the Chief might be so 
increased, if he were exercising jurisdiction. 

(4) If the civil and criminal jurisdiction of a BuUng Chief is taken 
from him and transferred to British Courts of Law, [ it is to be understood 
that the jurisdiction is given not to the Courts as Courts but ■ specifically to 
the offioers who for the time being preside in those Courts, and that not by the 
general law but by the special authority of the Governor-General in Council]. 

(5) Accordingly the^ superior British Courts, as such, cannot evercise, 
functions of appeal, revision and the like, in respect of proceedings taken under 
the transferred jurisdiction ; but these functions maybe exercised by the officers 
presiding in these Courts, if they are authorised in this behalf by the Goverm 
nor-General in Council. 


’•See paragraph § 495 below I >• Pro., Internal A., July 1892, No. 118. Pro., Denosit 

’< K.-W. of Pro., Internal i., February 1892, Noe. 35—86. J I., August 1892, No. 24. 
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(rt) If <1 BuUng Chief is deprived of jurisdiction, he is not thereby made 
amenable to British Courts of Lair. 

§ 461. There is a leading ease in the volume of 1875 headed ‘ Jurisdiction 

Cantonment Jurisdiction. ^ 

note, dated Pehruary 6, 1883, Six Mortimei' 
Durand saysof this case that it was written at the request of Sk Charles Aitchison 
“ and carefully revised and corrected by him with reference to the recent decisions 
of Government. It may, therefore, be regarded as asserting a political prin¬ 
ciple f»noe held by the Government of India and not to be set aside without good 
cause.*’ 

The leading case of 1875 is therefore reproduced here without any material 
modification. 

[One of the duties of subordinate co-operation which Native States are bound 
to render, is that of allowing British cantonments to be located wherever the 
British Government may determine.® This duty ‘is recognised in many of the 
treaties with Native States as an express consequence of the Protectorate as¬ 
sumed by the British Government. Now that all States alike lie under the 
aegis of the Paramount Power, all alike are bound, irrespective of treaty provi¬ 
sions, to permit the cantonment of imperial troops in any portion of their 
territory which it may please the British Government to select for the purpose. 
<ru« is uu acknowledgcd doctrine of 

international law that the portion of terri¬ 
tory occupied by an army is within the dominion of the nation to which the 
army belongs for all purposes of jurisdiction over persons within the limits 
of the space so occupied.®* There is, according to the theory of the law, a con¬ 
tinuation or prolongation of the territory to which the army belongs. There¬ 
fore, wherever British cantonments are located, the jurisdiction of the British 
Government is complete within their limits. Accordingly, the British Govern¬ 
ment has of its own authority, and irrespective of any express consent on the 
pari of the Native Governments concerned, established Courts of Baw in its 
cantonments within Native States, and has applied to such cantonments and 
Courts such Acts of the British Legislature as it has deemed to be suitable. 

[It is true that this has not been the invariable practice. The cessation of 
the Native jurisdiction has even been expressly stipulated for by treaty, and its 
existence has been occasionally admitted in other ways. But, although the prin¬ 
ciple which underlies the whole question of cantonment jurisdiction has thus at 
times been forgotten or ignored, there are many instances on record in which 
that principle has been tacitly or expressly asserted. To begin kith, a large 
number of Acts of the British Legislature have been applied to British canton¬ 
ments in Native States by the sole authority of the British Government, and 
without any request for the consent of the Native Rulers within whose territories 
those cantonments wwe situated. And putting this aside, the jurisdiction of the 
British Government in cantonments has been asserted in a more distinct and 
intentional manner tlian by a mere silent application of Acts. On two or three- 
occasions before 1875, the question of jurisdiction was raised, and the Government 
of India in ^ch case took the opportunity of expressly emmoiating the general 
principle of international law on which it was then supposed that their 
jurisdiction depended. 

§ 462. [The first of these oases occurred in 1872. Four years before, a resk 

Eajama's cas., Secunderabad. 1872. 

_ eda decree m the court of the Cantonment 

Magistrate ot Secunderahad against the three sons of one Rajama. In execu¬ 
tion of this decree the judgment-creditor brought under attachment the 
house in which rthe judgment-debtoi's were residing. Their mother, Rajama, 
succeeded in getting the attachment removed, on the ground that the house was 
her own property; but a fresh suit instituted in 1871 resulted in the house 
being declared liable to sale under the decree, and Rajama’s appeal to the Re¬ 
sident, was disimssed with costs. Measures were then taken for the attachment 
of the house. But in the meantime the appellant Rajama, hoping to stay the 


Secunderabad Cantontnent jurisdiction case:-— 
Pro., A., Judicial I , July 1^83, Nos. 24 to 29. 
K.-W. pajre 20. 

As to this, see pamgraplis § 157 and § 480. 

Ill 


it is very doubtful whether this is a correct 
exposition of the doctrine of InternationHl Law ; 
see below paragraphs § 465 and § 480. 
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sale, made an application to tlie GoTernment of India, and also circulated locally 
a notice asserting that the case was under appeal to the Privy Council. 

[This notice raised the general question. The Resident reported the cir¬ 
cumstances to the Government of India, and asked for a decision as to “ whether 
the judgments passed on appeal by the Resident’s Court in respect of causes of 
action arising within the limits of the cantonment at Secunderabad and of the 
Residency Bazars, both of which are situated in foreign territory, are appealable 
to the Judicial Committee of the Privy Council.” 

[Mr. Saunders observed that the question had already been decided in the 
affirmative with regard to the Berars. But the Berars were held by us under 
treaty engagements, and acTministered directly under the Government of India 
by British officers in the same manner as a British province. The case of the 
Secunderabad cunUmment and the Heddenoy Bazars was widely different. The 
authority therein exercised by the Resident had been, as a mat ter of fact, de~ 
rived by direct detegntiou as a matter of convenience and expediency from His 
Highness the Nizam,” and was not based, on any treaty engagements. More¬ 
over, such jurisdiction had been expressly delegated to the Resident, for the time 
being, at Bis Highness’ Court, and had not been directly conferred upon the 
Gfovemment of India, though of course the Resident acted under Government 
instructions. Again, the inhabitants forming the civil population of the Se¬ 
cunderabad cantonment and of the Residency Bazars were, with few excep¬ 
tions, subjects of the Nizam. They had extensive house-property scattered 
about within the two jurisdictions alluded to, and there was no doubt that, the 
right of property in land belonged to the Hyderabad Government. A con¬ 
sideration of tliese circumstances led Mr. Saunders to the conclusion that the 
Privy Council had not jurisdiction in the matter. He thought the Resident’s 
judgments might, perhaps, he appealable to the Governor-General in Council in 
iiis executive capacity, “or as an extreme measure, direct to the Government 
of His Highness the Nizam, by virtue of the sovereign rights vested in .him 
over the whole of his unassigned territories but that “ under no circum¬ 
stances would the Judicial Committee of the Privy Council hold themselves to 
be competent to exercise judicial control over matters adjudicated by the Resi¬ 
dent in his political capacity, by virtue of the special authority delegated to 
him by Eis Highness the Nizam, or to hear appeals from decisions passed by him 
in respect of properi^ in houses or land belonging to subjects of a foreign State 
and situated out of Biitish territory.” 

[These views did not commend themselves to the Government of India, and 
orders were issued' in the following words — 

[“ The Secunderabad cantonment is occupied under treaty, which requires 
the British Government to station British troops within the Nizam’s territory. 
Pull and complete jurisdiction accordingly follows ipso facto from the occupa¬ 
tion of it, under the acknowledged principle of law, that the portion of territory 
occupied by an army is within the dominion of the State to which the army 
belongs for all purposes of jurisdiction over persons within the limits of the 
space so occupied. On the information now before Mm, His Excellency in 
Council is not prepared to admit the position assumed in the 9th paragraph 
of your letter in respect to jurisdiction of the British Government; but if there 
be any correspondence in your office bearing out your view of the case, I am 
to request that it may be submitted for the information of His Excellency in 
Council. 

But lohnteoer be the foundation on which it rests, the British jurisdiolicn 
exists^ as a matter of fact, in the cantonment and bazars, and the property in 
dispute is situated within that jurisdiction. Now the Crown, Le., Her Majesty 
in Council, has a prerogative or common law right of entertaining appeals from 
judgments passed by its own subjects in territories under British jurisdiction. 
Under these circumstances, His Excellency in Council entertains no doubt that, 
although the petitioner Rajama may have no right in law to appeal to the 
Privy Council, it is quite open to the Cotmoil, if they be so pleased, to give 
Rajama permission to appeal, or to entertain an a[«peal, and to issue to the 
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Eesident any injunctions they think fit. The same would be the case even if 
the courts which gave judgment had no lawful authority and had merely 
assumed jurisdiction.” 

§ 463. [This decision was the first express assertion of a principle which had 
indeed'been frequently violated, hut had also been many times tacitly acted 
upon, and only needed enunciation to be recognised as at once just and neces¬ 
sary. Sincti then the principle has been asserted more than onoe. In 1873, 
when the extension of the Civil Procedure Code to the Nimach cantonment 
was under discussion, the decision above quoted was referred to, and the noti¬ 
fication announcing the extension of the Act was designedly framed ® so as to 
exclude all mention of ‘ existing engagements ’ or of Sindhia’s consent. In the 

course of the same year, a similar ruling 
Various Cantonments, 1873. given with regard to the conferment 

of magisterial powers on military officers temporarily employed as Cantonment 
Magistrates. In consequence of the representations of tne Bombay Grovern- 
ment, a Resolution had been passed in March 1872 sanctioning the delegation 
to the Residents at Aden and Baroda of authority to invest with magisterial 
powera any military officer whom it might be found necessary temporarily to 
employ on an emergency as a Cantonment Magistrate. Similar authority was 
to be conferred on the Agent to the Governor-General in Central India with 
regard to the cantonment at Mhow, and with regard to Deesa and Nimach 
upon the Commanding Officers. Authority was accordingly conferred under the 
provisions of Act VIII ^ of 1869. But shortly afterwards it was pointed out that 
as this Act was about to be repealed by the revised Code of Criminal Procedure ■* * 
(Act X of 1872), which contained, no provision for the continuance of the 
authority thus delegated, the powers of the several officers above named wouldj 
apparently cease as soon as the Act came into force. The attention of the Le¬ 
gislative Department was drawn to this defect in the new Code, in order that 
the necessary provision might be inserted. In the meantime, however, it was 
observed that, with regard to all cantonments not in British territory, authority 
could be delegated under Act ® XI of 1872. The Governor-General in Council 
“ unquestionably possessed ” authority to invest officers in such cantonments with 
all or any of the powers of a Magistrate. Such authority might therefore be 
delegated under section 4 of the Act, which runs as follows :— 

[“ The Governor-General in Council may exercise any power or jurisdiction 
which the Governor-General in Council now has or may at any time hereafter 
have within any country or place beyond the limits of British India ; and may 
delegate the same to any servant of the British Indian Government in such 
manner and to such extent as to the Govomor-General in Council, from time 
to time, seems fit.” 

g Chis view was accepted by the Government of India, and authority wa.s 
ingly delegated * to the oflioers previously named, with the exception of 
the Resident at Aden, the Aden cantonment being British territory. 

§ 464. [In June 1874 the question of jurisdiction came up again with re¬ 
gard to the cantonment at Deesa. The Bombay Government forwarded a copy 

of correspondence wliich had taken place 
e eesa case, ^ Political Superintendent of Pa- 
lanpur as to the insufficiency of the jurisdictions established for the adminis¬ 
tration of civil justice within cantonment limits. The Government of India 
was requested “ to suspend the operation of section 17 of Act XI of 1841; to 
confer on the Cantonment Magistrate full original jurisdiction, and on the 
Political Superintendent the juri^iction of a District Judge, and on the Govern¬ 
ment of Bombay the jurisdiction of a High Court, in respect of all cases arising 
within the Deesa cantonment. ” 

[In the course of the correspondence referred to the Political Superintendent 
had written as follows :— 

[“ I am unable to find in any of the treaties between the British Govern¬ 
ment and the State of Palanpur any authority given by the latter to the former 
to create jm-isdiction within the limits of that State. 


* Pro., Judicial A., August 1873, No, 18. 
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[“But as by Act XXII of 1864 Government have invested the Cantonment 
Magistrate with certain poivers> there would certainly appear to be the gi'ound 
of usage and sufferance to go upon were Government to create any new 
jurisdiction. 

[“ Other than this precedent, it seems to me that without the consent of the 
Palanpur State, the Government of India is not fully empowered to create this 
or other jurisdiction in the Deesa cantonment; for, unless special authority for 
such a course be mentioned in the treaties between Palanpur and the British 
Government, I imagine that when powers of jurisdiction to a limited extent only 
are vested in the Cantonment Magistrate, it must be supposed that to that 
extent only has the Palanpur*Darbar been ^vested of its natural jurisdiction.” 

[Upon this the Bombay Government resolved “ that the Political Superin¬ 
tendent should inform the Bewan of the intention of Government to supply the 
Deesa cantonment with jurisdiction for the disposal of civil cases other than 
small causes.” 

[No objection was to be anticipated, but if any were raised, it was to be 
answered by the Political Superintendent and the result reported to Govern¬ 
ment. 

[The several proposals of the Bombay Government were in the end agreed 
to, with this exception — that the powers of a High Court in respect to canton¬ 
ment cases were conferred on the High Court of Bombay instead of the Govern¬ 
ment itself. But in the meantime the question raised by the Political Superin¬ 
tendent was noticed in the following words — 

[“ With reference to the correspondence which has passed in this case 
between the Government of Bombay and the Acting Political Agent as to the 
legal right of Government to create this jurisdiction, I am to observe that full 
jurisdiction over all persons and things within a cantonment in Native territory 
necessarily follows the occupation of the cantonment by our troops. 

[“ His Excellency in Council therefore considers that the right of the British 
Government to create these additional jurisdictions in the cantonment of Deesa 
is not open to question.” 

[The Government of Bombay replied that this view of the authority of Gov¬ 
ernment would certainly remove difficulties, but forwarded at the same time a 
precis of correspondence bearing on the question of jurisdiction in the canton¬ 
ments of Baroda and Bhuj, which showed that the jurisdiction of the Gaekwar 
and the Eao had on more than one occasion been expressly admitted. 

[This correspondence did not, however, in any way alter the views of the 
Government of India. The Bombay Government was requested to submit a draft 
notification to give effect to its wishes regarding the jurisdiction to be exercised 
by the Cantonment Magistrate at Deesa, and above him by the Political Superin¬ 
tendent of Palanpur and the High Court of Bombay. The right of the British 
Government to confer such jurisdiction was noticed in the following words «- 

[“ The claim of the Government of India to full jurisdiction over persons and 
things within mihtary cantonments situated in Native territory is not open to 
question. The concurrence of the Dewan of Palanpur is therefore not required 
for the conferment of the powers specified in the notification within the can¬ 
tonment of Deesa.” , 

[For the future, therefore, it is to be an accepted doctrine that within the 
limits of any portion of Native territory selected for the location of a British 
cantonment, the Native jurisdiction, civil and criminal, ceases simultaneously 
with the commencement of occupation. The cantonment becomes for all pur¬ 
poses of jurisdiction British territory, to which British laws may be applied at 
the will of the British Government. The bare sovereignty, failing any special 
arrangement to the contrary, remains with the Native State within which the 
cantonment is situated. But the Native Government can exercise no inter¬ 
ference whatever with the jurisdiction of the British authorities; and can claim 
no right to be consulted before the introduction by the British Government of 
any measures which the Governor-General in Council may consider necessary 
for the better administration of the cantonment.] 
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§ 465. We shall presently show that it is not now considered necessary dr 
Authorities in International Law advisable to adduce any doctrine of Inter- 
Quoted from Maopherson’e Lists. national Law in support of British juris- 

.diotion in Cantonments and Residency Bazars which are situated in State terri* 
toiy. But as Cantonment jurisdiction was long discussed from the point of view 
of international law, we may reproduce here some authorities for the doctrine 
mentioned in the leading case of 1875 which arefoited in several places * in 
Mr. Maopherson’s Lisls of British enaotments in force in Native States. The 
authorities are given in a note which stands thus t;— 

‘A foreign army or fleet, marching through, sailing over, or stationed in, 
the territory of another State with whom the foreign sovereign to whom they 
belong is in amity, are also in like manner exempt from the civil and criminal 
jurisdiction of the place.’ Wheaton’s Law, 8th edition, § 95. ‘ A 

third case in which a sovereign is understood to cede a portion of his territorial 
jurisdiction was where he allows the troops of a foreign State to pass through 
his dominions.’ Ibid. § 99. ‘ If a foreign army be permitted to pass through, 
or be stationed in, the territories of another State, the persons composing that 
army, or being within its lines, are entitled to extra-territorial privileges.’ 
Phillimore, International Law, 2nd edition. Volume I, page 397. When a State 
allows another sovereign to exercise ‘ jurisdiction’ within its territory, the decree 
of a court exercising such jurisdiction is binding upon every suitor submitting 
himself thereto with the consent of his sovereign. The Laconia (P. 0.), 33 
L. J. N. S. Prob. Matrim, and Adm., 11; and see Phillimore, International 
Law, 2nd edition, Volume I, § 203 ; ibid. Volume II, § 33.” 

§ 466. As to the application of British lavrs to Cantonments in State territory, 
British laws ntiade for or applied to it is Only necessary to refer to the full and 
Cantonments in State territory. elaborate Hsts given by Mr. Maopherson.»o 

If the Governor-General in Council in his executive Council can make special 
local laws for these Cantonments, a fortiori he can apply, with the necessary 
modifications, laws ready made from the Indian Statute Book. We may there¬ 
fore cite some of the numerous instances in which special local laws have been 
made by the Governor-General in Council for Cantonments in State territory. 
Many special local laws are styled rules but are of the nature of principal rather 
than subsidiary enactments and so may properly be referred to here. Thus we 
have in Secunderabad rules of 1883 regulating legal practitioners in the Court of 
the Resident at Hyderabad and in the courts subordinate thereto; rules of 
1884 for regulating the reciprocal execution of decrees passed by the Nizam’s City 
and Suburbao Courts, the Cantonment Magistrate at Secunderabad, and the 
Superintendent of the Hyderabad Resident Bazars, and for regulating the 
realisation of the State demands of the British and the Nizam’s Governments 
certain extradition rules of 1884 as between Secunderabad and the Nizam;*® 
and the Secunderabad Hackney Carriage Law, 1887.** In the case of Deoli the 
Governor-General in Council declared*® in 1875 that all laws and regulations 
that are now or may hereafter be in force in Ajmir and Merwara shall apply to, 
and have force within, those parts of the Cantonment of Deoli which are situated 
within the States of Udaipur and Jaipur. Small Cause Court Laws were 
enacted for Mhow *® and Nimach*’ in 1889 and for Nowgong *® in 1891, These 
illustrations might be multiplied,** but the routine of applying laws to and enact¬ 
ing laws for Cantonments in State territory is so well established that it is un¬ 
necessary to say more. Prom the legal point of view there is no substantial 
difference between the application of a British law to any of these Cantonments 
and the executive enactment of a special law for any one of them. But from a 
popular point of view it seems a stronger exertion of legislative authority to make 

® For the sake of brevity we shall cite Mr. Mncpher«on*8 
work as Macpherson^s Zists, Central India or Raj’ 
futanat or as the case may bo. The note here copied will 
he foniifi in the Central India, Kajputana and Southern 
India Volumes at pages 69, 68, and 177, respectively. 

Maopherson’e ListSf Southern Indiat Secundorahad, 
pages 180 to 196, Central India^ pages 60 and 61, Mhow, 
pages 66 and 66, Ninanch, pages 74 and 76, Nowgong, pages 
81 and 82, Sipri, page 89, Agar, Guna, Sehore, Sirdarpur, 
gutna, page 96. 

Macpherson^a lAstStSonthern India, pages 119 to 197. 
pages 208, 197. 
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a law on the face of it manifestly new for a given portion of territory, than to 
apply to that portion of territory an already existing law extending to the whole 
or a part of British India. 

§ 467. The powers of British Courts or ofBcers in Cantonments in State terri- 
Pow,™ of court, or offlooro toiy have also teen r^ted by numerous 

in these Cantonments regulated by the notifications wllich, irotQ a legal point Of 
British Government. view, might also be considered as special 

local laws. For all such details we may refer generally to Mr. Macpherson’s 
Lists and to a few notifications which had not been issued when the Lists were 
brought out. An examination of those lists and notifications will be found to 
confirm the doctrine laid down in 1875 in the Deesa case that the full jurisdiction 
over persons and things within military cantonments situated in State territory 
is not open to question. 20 

§ 468. That doctrine has explicitly or by implication been affirmed on 

several subsequent occasions. In 1878 

The Kherwara case. 1878-79. Jamadar Gul Khan was shot by 

Abdulla Khan, both WiMyatis in the service of the Bao of Jawas, in the house 
belonging to that Bhumia Cliief in the British Cantonment of Kberwara. The 
question was by whom Abdulla Khan, accused of murder, was to be tried. The 
Agent to the Governor-General, Bajputana, instructed the Political Agent, 
Mewar, that if the offence was committed within that portion of the Cantonment 
which lies within Jawas, the case should he made over to the Bao for trial; hut if 
it was committed within the Udaipur portion of the Cantonment, the case should 
•be heard by the Mewar Darbar. The Agent to the Governor-General also observed 
that the Political Agent had no legal jurisdiction in the matter and could only 
act with the consent of the Darbar, and that no seriously inconvenient prece¬ 
dent would he established if, on transferring the case, he explained his reason 
for doing so to bo that no one connected with the British force stationed at 
Kherwara had been implicated in the murder. The Government of India 
pointed out ‘ that this order might easily he interpreted as admitting jurisdiction 
Avithin the Cantonment ‘to whatever Chief or Darbar might own the territory 
upon which it stands, thereby permitting a co-ordinate or divided jurisdiction 
which might certainly be inconvenient. Moreover the order might be taken to 
imply a distinction, in regard to the trial of cases, between offenders who are 
or are not connected with the British troops in the Cantonment. “This view 
of the jurisdiction in Kherwara,” said the Government of India, “ is inconsistent 
with the general policy which has been followed in the matter of retaining full 
jurisdiction, within our limits, in the hands of our officers, while it is believed 
to be opposed to the practice which prevails in other cantonments similarly 
situated.” 

§ 469. The Secunderabad jurisdiction case of 1883-84 is undoubtedly a leading 
Th® Soounderabad Jurisdiotiou case, Case for the reason, amongst others,, that 
1888-84. it led to the preparation of a valuable | 

note by Sir West Bidgeway, in which, in connection with the origin and nature of ^ 
our jmsdiction in Secimderabad, he discussed the application of International 
Law in India and the absence of .reciprocity in extradition arrangements with 
Native States. As to the application of International Law, we have quoted 
the remarks of Sir Charles Grant in paragraph § 13. The result of the case, so 
far as it relates to extradition, will be mentioned in Chapter XVII, para¬ 
graph § 669. The facts were simple. Sir Steuart Bayley, the Eesident, was 
asked to surrender two natives, subjects of the Nizam, and at the time within 
the Secunderabad Cantonment, for trial by Hyderabad Courts for offences sup¬ 
posed to have been committed m Hyderabad territory. He replied that the 
applications were not in accordance with the Hyderabad^ Extradition Treaty of 
1867; to which Sir Salar Jung, the Nizam’s Minister, rejoined that extradition 


§L 


^^Seounderabad, Grimitial Jurisdiction. NotiHcntione 
Kos. 2523-2624 I., datfd July 81, 1890. Civil Jurisdiction. 
ITotificationa Nos 3376—78 I., d«ted October 10, 1890, 
Pro , Internal A., I^ecember 1890, Nos. 165-179, Solaram. 
Notification No. 3317 I., dated October 8, 1890. 
Mingoli. Notification No, 2007 I., dated May 11, lb91, 
Aurangabad and Jalna, Notification No. 40—45 I., dated 


October 2, 1891. Mominabad. Notification No, 4607 I., 
dated No. 24, 1891. jRaicbore. Notification No, 2412 I,, 
dated July 18,1894, Mhow, Nimach and Nowgong^ Noti¬ 
fication No. 60221., dated December 21,1891. Macpher^ 
son's,Lisist Central Indiat pages 108—104.id(9’ar, Cnna, 
Sehorst Sirdarpur, Sutna, Notifications No 50231., dated 
December 24,1891, and No, 4370 I., dated November 28, 
1892, Macpherson*s Listsf Central Jndia^ pages 42, 9$, 
177. 

^Pro., Judicial A., May 1879, Nob. 7—10. 




from Secunderal)ad was not governed by tbe treaty, but by certain rules of 1875^ 
which he had issued for the guidance of the Hyderabad Courts and which had 
been approved by the Resident of the day. “Accordingly,” said the Govern¬ 
ment of India, ® “ Sir Steuart Bay ley submitted for orders the question whether 
the treaty of 1867 or the rules of 1875 should be held to apply to the Canton¬ 
ment, of Secunderabad. The answ'er to this question appeared to him to be con¬ 
nected with the origin and history of British jurisdiction in the Cantonment of 
Secunderabad. He was doubtful whether it could be maintained that the 
Nizam’s jurisdiction had been altogether ousted from the Cantonment, and conse¬ 
quently w'hether it would be justifiable to treat his requests for surrender of 
criminals from within those limits as though they had reference to British terri¬ 
tory.” The Government of India then stated that the principles underlying the 
exercise of British jurisdiction in Secunderabad had been explained in the orders 
of 1872 in Rajama’s case {vide paragraph § 462 above), and that they saw no 
necessity for further discussion—“more especially, since it is an admitted fact, 

• to quote Sir Steuart Bayley’s words, that ‘ we have in fact and practice complete 
civil and criminal jurisdiction at Secunderabad ’”. Referring to this complete 
jmisdiotion the Honouiable Mr, 0, P. Ilbert, Law Member of Council, said during i 
the course of the discussion—“ On what fact or fiction our authority ought, 
in theory, to be based, and to what extent it ousts the authority of the Nizam, , 
are questions which, for present purposes, it is \mnecessary to determine. It is • 
sufficient that the authority exists, that we should not allow it to be questioned I 
or limited by the Nizam, and that it is not likely to be questioned in any British | 
Court.” ' 

§ 470. In 1882 it was proposed to revise the Bazar Regulations of the 
The Oantomnents of the Hyderabad Hyderabad Contingent—a set of rules 
Contingent, 1884 to 1894. passed by the Resident in 1839 and 

approved by the Government of the Nizam. As a preliminary to the revision, 
the Government of India were asked to decide whether the Resident and the 
officers of the Contingent could exercise jurisdiction over property in land within 
the Cantonments and Military Bazars of the Contingent stituatm in Biyderabad 
territory. The rules of 1839 did not give this jurisdiction but it had been 
exercis^ by or under the orders of our officers till 1881. It will be observed . 
that the orders of 1874 and 1876 paragraph § 464) asserted jurisdiction f 
over things as well as persons. Mr. Ifitzpatiick noted—“ It seems to me, apart 
altogether from any consideration of the analogies presented by the rules of 
International Law, if a Native State makes over to us a defined local area for 
the purposes of a Cantonment, it is to be presumed that it concedes to us all 
powers of government and jurisdiction over that local area. This presumption 
seems to me to arise as a matter of common sense from considering the nature 
of our position with reference to the Native State, what sort of thing a Canton¬ 
ment is, and what sort of thing the administration of a Native State is. It would 
be impossible to manage a Cantonment in the way it ought to be managed 
if the Native State had concurrent jurisdiction over it, and so it is natural to 
presume that the Native State meant to relinquish all jmisdiction over it, or, to 
put the matter another way, that we meant to have, as we have, a right to insist 
on having full jurisdiction.” The Government of India were disposed to assert 
complete jurisdiction over things as well as persons within the stations of the 
Contingent which had defined boundaries, but they first called for certain further 
information.® A long correspondence followed, and in the course of it the Resident . 
in 1886 forwarded a copy of the rules of 1839 as amended and then in force. ^ 

“ The rules,” he said, “ so far as they relate to the exercise of jurisdiction, have \ 
been submitted to, and approved by. His Highness’s Government.” On this ) 
the Government of India remarked —* * “It was not desirable to submit the 
matter to the Nizam’s Government. The authority for the exercise of criminal 
or civil jurisdiction in tbe Contingent Cantonments does not rest upon the con¬ 
sent the Nizam; and any action tending to an admission that such jurisdic¬ 
tion is exercised on sufferance should be carefully avoided.” ^ Eventually the 
administration of civil and ciiminal justice by British Courts within the Canton¬ 
ments of Bolaram, Hingoli, Aurangabad, Jalna, Mominabad a,nd Raichor, Was 


* Pro., A Jnaicial I., July 1883, Nos. 24-~29. I Pro., Internal A., April 1885, Nos. 166 and 167. 

* Pro., luternal A., November 1884, Nos. 167—168, j * Pro., Internal A, October 1686, Nos. 288*^*240* 







authorised by a series of notifications.® In the same Cantonments the old 
Bazar Regulations were repealed and new rules enacted.® 

§ 471. One Chimuabi, a private in the 32nd Regiment of Madras Infantiy, 

■ __was convicted, in 1887, of committing 

^ o^^nabi’8 case. Secunderabad, 1887- Secunderabad Cantonment. 

He was tried by the Pirst Assistant to the Resident sitting with a Hyderabad 
official as Joint Judge. The Resident explained that the practice of holding 
sessions trials in a mixed court of this kind was an old one and might tove 
originated in a suggestion made by the Government of India m 1864. The 
GoverxinieTLt of India again^ referred to the rulings (rf 1872 and 1883 regarmng 
iurisdiction in Secunderabad and pointed out that the Code of Criminal Procedure, 
which had been applied to Secunderabad in 1882, did not provide for two 
Sessions Judges sitting as a bench. They directed the discontinuance ot the 
practice and called for a full report on the arrangements for the ^ admimstration 
of civil and criminal Justice in the cantonment.^ The administration was 

placed® upon a regular footing in 1890. ^ ^ , . • -.oofl i 

§ 472. The same thing was done in the Baroda Cantonment m 1886 and 
j iB«A 1890. It seems worth while to quote a 

a^i 89 of° ’ pg^j.^ of notifioation of 1890 (omitting 

the list of Acts applied); because it appears to be an excellent precedent as to 
the manner in whicii Acts may he applied in such cases without practically 
redrafting them or setting out a long string of modifications. The notification 
runs:— 

“ The provisions, so far as they can he made applicable m the circumstancesr 
for the time being, and as amended for the time being by subsequent emct- 
ments, of the Acts specified in the schedule to this part, are hereby apphed to 
the said Cantonment. 

“ Por the purposes of the said Acts, the Agent to the Governor General at 
Baroda shall he deemed to bo the Local Government. ^ x, 

f’or the purpose of facilitating the application of the said. Acts^ to the 
said Cantonment, any Court in the Cantonment may construe any provision in, 
any such Act with such alterations not affecting the substance as may he neces¬ 
sary or proper to adapt it to the matter before the Court.” ^ ^ ^ 

In the correspondence which led in course of time to this notification the 
Baroda Darhar claimed jurisdiction over immoveable property in the Baroda 
Cantonment and generally all jurisdiction there wliich had not been delegated 
to British officers by the Baroda Darbar. The Agent on February 4, 1886, 
in a letter to the Darbar mistakenly admitted that these claims, if maintained 
“ on purely legal grounds appeared to be “within its rights.” This position 
he considered inexpedient and he expressed an intention of referring the matter 
for the orders of the Government of India. Apparently lie had not seen the 
orders of 1874 and 1875 (paragraph § 464) of which copies wore sent demi- 
offioially to his successor; who was instructed to explain the situation to the 
Darbar and to intimate that the Government of India would not think of alter¬ 
ing the decision of 1874 and 1876. “ It involves,” so they said* * “ a principle 

which has been steadily upheld in dealings with all the great Chiefs.” 

§ 473. A somewhat similar mistake was corrected in 1892 in a similar man- 

ner.“ It was proposed to apply certain Acts 
The Brinpura Cantonment case, 1892. Erinpura Ca,ntonment and to confer 

certain judicial powers on the Commandant of the Erinpura Irregular Force. 
The Cantonmeut is situated in Sirohi territory. The Sirohi Darbar agreed on 
condition that the Acts and jurisdiction shonld not apply except when British 
subjects were concerned. The Government of India wrote demi-officially to the 
Agent to the Governor-General, Rajputana:— 

“ It is somewhat unfortunate tliat a reference in the matter should have 
been made to the Sirohi Darbar. The accepted opinion in regard to such cases 
is that whenever a British Cantonment is located in the territories of a Native 
State, the complete civil and criminal jurisdiction of the British Government 


• The references to the notificatious are given in the foot¬ 
note to paragraph § 467« 
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follow's ipso faoto from, such, location. Accordingly the general, and of late 
years the invariable, practice has bean to assatna the existence of our Jurisdic¬ 
tion in such oases without reference to the Darbars. It is true that there have 
been exceptions to this rule but they are now regarded as deviations from the 
correct procedme not to be treated as precedents. Moreover, the conditions 
attached by the Sirolii Darbar in this instance to their consent to the jurisdic¬ 
tional arrangements proposed might, if they were treated as more than a dead 
letter, prove practically inconverdent.” 

§ 474. The BhuJ Cantonment case, decided in 1890, is an important one. 

The Bhxu Cantonment ease, 1890-91. arra^ements for law and j^mfiotion 

were settled m 1891 and 1892 but wq 
have here to remark on some of the preliminary correspondence. We may how¬ 
ever note in passing that one ** of the notifications of 1891 contains clauses 
facilitating the apphoation and construction of Acts similar to those containfjd in 
the Baroda notification of 1890 of which a part has been (Quoted in paragraph 
§ 472. 

The letter of the Bombay Government and the Government of India reply 
which are here material are dated respectively January 8, 1890, and December 
19, 1890. 

Firsts the Bombay Government reviewed “ the whole subject of the basis 
of the jurisdiction exercised by Government or its officers within the limits of 
Native States under its political control.” The main conclusion was that 
“ if the entire legislation for any area is effected by Government, the assumption 
of sovereignty is complete.” On this the Government of India observed that 
no advantage appeared likely to be gained by entering upon this discussion. 

Secondlyt the Bombay Government proposedithat the Cantonments and civil 
stations within the confines of Native States over which the Government of 
Bombay in Council exercises authority and jurisdiction should be declared to 
be a part of the Presidency of Bombay. The Government of India did not con¬ 
sider such a declaration to be expedient with reference to any of the Cantonments 
or civil stations in question. 

Thirdly, the Bombay Government held that it would be desirable to sub¬ 
stitute the Bombay High Court for the Governor in Council as a final court of 
appeal, both as regards cases arising in Cantonments and as regards cases arising 
in civil stations which are enclaves of territory under the jurisdiction of the British 
Government within the confines of Native States, provided that this course 
could be legally adopted. On tins point they added—“ By 24 and 26 Viet., 
C. 104, the jurisdiction of the High Court extends to the Presidency for which 
it is established, and by sections 16—16 and 26—27 of the Lettem Patent the 
High Court is constituted a Court of Appeal from such Courts as were placed 
under the Courts which it superseded by any law made by the Governor- 
General in Council before the issue of the Letters Patent. It is doubtful, 
therefore, whether the Legislative Council of the Governor-General can bring 
these areas under the High Court of Bombay.” To this the Government of India 
said—“ As regards the substitution of the Bombay High Court for the Governor 
in Council as a final Court of Apj^eal from the Courts situated in such locali¬ 
ties, the Government of India recognise the difficulties in the way of the pro¬ 
posal, and have no desire to alter the present system.” 

Fourthly, the Bombay Government forvrarded with their concurrence al 
minute by Sir Raymond West, dated June 6, 1890, in which he expressed the 
view that the Government “ should account to the Native State for the whole or a 
stipulated portion of the amounts realised ” by taxation or the vend of liquors 
and drugs or from other imports in such Cantonments and stations as wore under 
consideration. This view the Govoimment of India could not accept as a 
general principle. “ Where,” they said, “ no agreement exists as to the appor¬ 
tionment of such revenue, its disposal must rest with the authority by which 
it is imposed.” 

On the first and second of these decisions we may observe that, as implied in 
several of the discussions above abstracted, it does not really seem to be a matter 
of much importance upon what theory we justify our Cantonment jurisdiction. A s 
a matter of common sense, we must have it; and when we have it, the fact suffices 
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witliout theory. The elaborate arrangeoleiits for law and justice in Canton¬ 
ments and similar areas in State territory which have been made under the 
foreign Jurisdiction and Extradition Act and are for the most part set out in Ml*. 
Macjmerson’s Lists, rest upon the fact that these areas are State territory. To 
upset this fact by annexation, apart from obvious political objections, would be to 
undo the work of years. 

The third decision shows that the ruling in the Deesa case of 1874, men¬ 
tioned in paragraph § 464, by which certain powers were to be conferred on the 
High Court of Bombay, cannot now be regarded as a precedent. 

The fourth decision enunciates a fiscal principle of some importance which 
does not appear to have been laid down previously. 

§ 475. It is probably safe to say that jurisdiction within Residency limits 

Rosidenoy Bazars must be dealt 
^ ^ ‘ with on the same priaciples as Cantonment 

jurisdiction. In the case of the Udaipur succession, 1874 {vide paragraph 
§ 324), Sir Lewis Felly cautioned the Political Agent not “ toinstal the Maharana 
in the British Residency whioli is g'/n^si-British territory,’* and this message was 
approved by Government. In a case of 1874-76 in which the Second Assistant at 
Indore had refused to execute the decree of the Judge at Agra, it was contended 
that the Court of the Second Assistant had been established by the Agent to the 
Governor-General, and that the ground assigned by theDarbarfor the Residency was 
not British temtory. On this Sir Mortimer Durand noted—“That the Paramount 
Power should have full jurisdiction within Residency limits seems to me an obvious 
necessityand Sir Charles Aitohison*^ followed this up by saying—“ for all prac¬ 
tical purposes of jurisdiction, civil and criminal, the Residency has always been 
treated as territory for which we alone have jurisdiction.” In 1890 the Agent to 
the Governor-General at Baroda suggesttid the issue of a notification authorising 
liirn and his Assistant to hold their Courts in the bmits of the Baroda Residency 
or in any part of Baroda territory convenient to them. The Government of 
India did not consider this necessary. They said—“ It may safely be assumed 
that the Governor-General in Council has full jurisdiction within the Residency.” 
The Maharaja of Mysore has assigned to the exclusive management of the 
British Government the British Residency at Bangalore and the grounds attached 
thereto, and has renounced the exercise of all jurisdiction in the lands and build"> 
ings so assigned.^® In the Indore and Hyderabad Residency Bazars certain 
Acts have been locally applied, certain powers have been conferred on officers, 
and cefrtain special local laws have been made.*' 

§ 476. But as regards Residency juri.sdiction at Indore and Hyderabad some* 
AppUoetion of British laws to the thing more remains to be said. In 1890 in 
Hyderabad Residency Bazars, 1891. connection ivith a proposal to apply the 

Probate and Administration Act of 1881 to the Hyderabad Residency Bazars, Sip 
Dennis Pitzpatrick, then Resident, was asked for a full expression of his opinion 
upon the question whether enaetments of the British Government can be for¬ 
mally applied within the limits of these Bazars without the consent of the 
Nizam’s Government.” Sir Dennis replied on October 9,1890—The practice as 
regards obtaining the previous concurrence of His Highness’s Government in 
each individual case to legislation proposed for the Hyderabad Residency Bazars 
seems to have varied from time and time. Such concurrence was not obtained on 
the last occasion on which legislation took place, vie., in the case of the notifica¬ 
tion of the Government of India in the Poreign Department, No. 1637 I., dated 
the 22nd May 1886, on the subject of the establishment of Criminal Courts 
within the limits of these Bazars. 

“ As regards the principle applicable, something would depend on the terms 
on which we originally obtained the possession and administration of the Bazars, 
though these terms might, of course, be considerably modified by subsequent prac¬ 
tice. Unfortunately there is no record of these terms now traceable in this office, 
and, that being so, I can form an opinion on the point raised by the Government 
of India only by looking to our position in regard to the Bazars generally. 
Upon this I should say that it is closely analogous to our position in a Canton- 
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jaaeiit established in a Native State, where it is admitted that onr settlement on ‘ 
the land, whether obtained under an express grant or with the tacit acquiescence 
of the native power, or otherwise, carries with it a full power of legislation. It 
SeSli® to me that it would be impossible for us to take upon ourselves the fe- i 
sponsibiKty of administering a tract like the Residency Bazars, unless this power 
was conceded to us, and that, in the absence of any clear proof to the contrary, 
it must be taken to have been conceded to us. This, if I recollect rightly, was 
the view that prevailed when the question came before the Government of India 
some years ago in the case of a similar Bazar—I think it was the Residency Bazar 
at Indoi’e—and I would accordingly propose that, until the question is raised from 
some other quarter, we should act oh the assumption that we have full powers 
of legislation. I would, however, propose to use these powers cautiously, and 
only when it seemed to be absolutely necessary to do so.” 

This view was practically accepted by the Government of India who, without 
directing any communication to be made to the Nizam’s Government, forthwith 
applied the Probate and Administratiou Act, 1881, and two other Acts to the 
Hyderabad Residency Bazars, and sent a copv of the notification to Sir Dennis 
Fitzpatrick in reply to his letter.'® They further-again without any reference 
to the Nizam—established Civil Courts and arranged generally for the better 
administration of civil justice in these Bazars and made and notified a Hyder¬ 
abad Small Cause Court Law.** As mentioned by Sir Dennis Fitzpatrick the 
exercise of criminal jurisdiction had been regularised in 1886. 

§ 477. In the Indore case of 1884-85 which Sir Dennis Fitzpatrick recol- 
Civil jurisdiction within Indore Besi- Iccted he had noted as Secretary in the 
deney limit!*, ises. Legislative Department—“ I fancy the 

Indore Residency Bazar stands on much the same footing as a Cantonmentand 
had adtosed that whatever was done should be done without reference to Maharaja 
Hoikar. Iliis advice was accepted and a notification was issued on May 14, 
1885, which recited—“ Whereas under the existing practice the Attache of the 
Central India Agency for the time being, and the First Assistant to the Agent to 
the Governor-General in Central India, for the time being, and the Agent to the 
Governor-General in Central India for the time being exercise certain civil juris¬ 
diction toithin the limits of the Indore liesidency ; and whereas it is expedient to 
remove all doubts as to the legality of their exercise of those powersIn virtue 
of the authority conferred by sections 4 and 6 of Act XXI of 1879 (The 
Foreign Jurisdiction and Extradition Act, 1879), and of all other powers ena¬ 
bling him in this behalf, the Governor-General in Council is pleased to issue the 
following notification.” The necessary powers were then conferred with retro¬ 
spective efiFect.®® 

478. The case of the Kolhapur Residency is somewhat peculiar. Sir A. 
The Kolhapur ReBidenoy and civU Scoble, the Law. Member of Council, in- 
station, 1886.87. clined to the view that in 1886 we retro¬ 

ceded jurisdiction over a part of the Kolhapur Cantonment surrendered to the 
State and retained it in regard to the Residency and Civil Station. The ^ 
Raja of Kolhapur is bound under treaty to admit British troops into the State, 
and since 1827 British troops had, with the exception of short intervals, 
occupied a Cantonment there. At the end of 1885 the British gairison was 
■^thdrawn ; and terms were offered to and accepted by the Kolhapur Darbar 
in a memorandum which stated:— 

“ In view of the withdrawal of British troops from Kolhapur, it is no 
longer necessary to keep possession of the whole Cantonment, and it will suffice 
to retain the British Telegraph and Post Offices and such buildings and area as 
will provide extemporised shelter for British troops in the event of their presence 
being suddenly required. 

‘‘ The British Government will, however, reserve its right to re-oooupy the 
land now to be surrendered, and in view of that contingency the Kolhapur State 
will not permit it to be used so as to destroy its suitability for the purpose for 
which it has hitherto been used.” 

The limits of the land to be retained were described in the same document; 
and the Bombay Government proposed to define the British jurisdiction to ha 
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exercised over the Residency and the new Civil Station thus marked out. This 
was done by a notification, dated November 9, 1887, which applied certain 
Acts and conferred civil and criminal powers on various authorities, but made no 
reference to the origin of our jurisdiction. It merely recited,^® as a fact, that “ the 
Governor-General in Council has power and jurisdiction within the Residency of 
Kolhapur and the land situated within the limits specified and described in the 
subjoined schedule, and forming the Civil Station of Kolhapur.” 

§ 479. The most important case relating to Cantonment and residency juris- 
The case of Ghuiam Dastagir, Hyder- diction which has arisen of late years, 
abad Besldenoy Bazars, 1892. is that of Ghuiam Dastagir, 1892. This 

c case has already been mentioned in paragraph §13 where we noted that the present 
\ tendency is to abandon the doctrine of ex-territoriality as the basis of Canton- 
\ ment jurisdiction. Ghuiam Dastagir, a subject of the Nizam, was sentenced to 
death for a murder committed within the limits of the Hyderabad Residency 
Bazars. The throat of a boy was cut, apparently for the sake of his ornaments. 
The convicted man petitioned the Governor-General in Council, and the official 
orders containing no trace of the extremely lull discussion which occurred in 
the Government of India, merely stated “ that the Governor-General in Council, 
while seeing no reason to question the propriety of the conviction, is nevertheless 
pleased, in the exercise of his prerogative of mercy, to commute the sentence of 
death passed on Ghuiam Dastagir to one of transportation for life.” This order 
was passed at a Meeting of Council and the case had previously been circulated 
to and noted on by every Member of Council. 

The trial was held by Mr. J. A. Crawford, the Rirst .A.ssistant Resident, and 
an appeal was rejected by the Resident, Mr. T. J. C. Plowden. Mr. Ora^ord 
acted under a notification, dated May 22, 1886, which said:— 

" The Rirst Assistant to the Resident at Hyderabad for the time being shall 
exercise, within the limits of the Hyderabad Residency Bazars, the powers of a 
Court of Session as described in the Code of Criminal Procedure.” 

The point taken was that the trial was vitiated because it was -held without 
a jury or assessors and was not conducted by a Public Prosecutor, the provisions 
of sections 268 and 270 of the Code of Criminal Procedure being thus 
disregarded. The Code had never been applied to t. j Hyderabad Residency 
Bazars. It is to be gathered from the discussions that the general opinion of 
the Council was that in conferring upon the Pimt Assistant the powers of a Court 
of Session, the Government of India conferred upon him power to try such 
offences and pass such sentences as are authorised for a Court of Session, but did 
not bind him down to the procedure prescribed by the Code for a Court of 
Session in British India. 

Next, it had been the practice both in Secunderabad and in the Residency 
Bazars for a Hyderabad official to sit with the First Assistant as Judge in Sessions 
trials. As we have seen {vide paragraph § 471) this practice was discontinued in 
Secunderabad under orders passed by the Government of India in 1889. In the 
present case it was thought expedient to discontinue the practice in the Bazars 
also, and Mr. Crawford therefore sat alone. This, it was urged, amounted to the 
assumption of a new jurisdiction. Here the Viceroy, Lord Lansdovme, was 
“ disposed to accept Sir Dennis Fitzpatrick’s view ” .(quoted in paragraph § 476) 

“ and to say that we can admit no distinction between Bazars and Cantonments.” 
His Excellency further pointed out that in Rajama’s c;ise of 1872 (vide para¬ 
graph § 462) “ an attempt to set up this distinction was made by Mr. Saunders, 
but in the orders finally issued by the Government of India, it was stated confi¬ 
dently that ‘whatever be the foundation on which it rests, the British jm’isdiction 
exists, as a matter of fact, in the Cantonments and Bazars.’ ” 

Other objections raised the whole question of ex-territorial jurisdiction in 
Cantonments and Residency Bazars in India generally. It was noted (1) that un¬ 
less there had been an explicit cession of full criminal jurisdiction in the Resi¬ 
dency Bazars by the Nizam’s Government a British Court could have no jurisdic¬ 
tion to try a man who is not a British subject for an offence not committed on\N 
British soil; and (2) that there is no principle of International Law that occupa- \ 
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tibn of a place 1)7 an army carries with.' it full civil and criminal jurisdiction over 
all persons and things therein. Either, it was said, the occupation is hy a hostile 
army, and then the only principle applicable is vce victis, or it is by a friendly 
army, and there is no precedent to the effect that such occupation ipso facto 
confers any criminal jurisdiction whatever, or any civil jurisdiction except in 
connection with the land occupied; though, of com’se, full jurisdiction over the 
army itself, and every one even remotely connected with it, is inevitable and 
admitted, l^or instance, it was added, in the Peninsula it was never suggested 
that interference was exercised with the authority of Portuguese Coui'ts over 
Portuguese subjects. 

§ 480. These remarks led to a note or minute by Lord Lansdowne,^* dated 
Lord Lansdowne’s Minute of Febru- Pebruary 9, 1892, from which we have 
ary 0 , 1892. , _ _ already quoted a few words. “As to the 

origin of our jurisdiction,” His Lordship said, “ we may, I think, at the outset put 
on one side the contention that it has any connection with International Law. 
Those who have written on the subject have sometimes found it convenient to use 
the phraseology of International Law in treating of our relations with the Native 
States, and to refer to doctrines of International Law for purposes of illustration. 
It has, however, been again and again laid down by very high authorities that 
our relations with Native States are not those which exist between one nation 
and another.” Lord Lansdowne then quoted the opinions expressed by Mr. 
Eitzjames Stephen and Mr. Hobhouse in the 'J'ravancore case and the exposition 
of principles given by the Government of India in 1873 {vide paragraphs § 3 
and § 4), and continued—“ our jurisdiction in Native States must, I-take it, he 
regarded as one of the incidents of what Sir Charles Aitchison called our ‘ para- 
mount supremacy, ’ which he described (‘ The JSiative States of India,’ page 12) 
as ‘ having been established partly by conquest, partly by treaty, partly by 
usage’; and he added ‘ that for the proper understanding of the relations of the 
British Government to the Native States regard must be had to the incidents of 
the de facto supremacy, as well as to the treaties and charters in which reciprocal 
rights and obligations had been recorded.’ ” 

Lord Lansdowne, therefore, was not prepared to admit that, in the case of 
offences committed in such places as Cantonments or Besidency Bazars in State 
territory, a British Court has no jurisdiction to try a person who is not a 
British subject, unless there has been an explicit cession of full cri m inal jurisdic¬ 
tion by the State concerned. “I should,” he remarked, " be inclined to say, 
not only that the case Avas one in which usage and custom can confer such a 
jurisdiction, but that even if local usage and custom cannot be proved by 
specific examples, the right is one inherent in the British Government and in¬ 
separable from the paramount supremacy of which Sir Charles Aitchison wrote. 

“ The case with regard to Cantonments is well stated by Sir Charles Aitchi¬ 
son in a subsequent passage^® (page 20), where he points out that it is the duty 
of the Native States, resulting from their position of subordination, to permit 
Cantonments to be located and forts occupied, wherever the British Government 
niay determine. ‘ Wherever,’ he says, ‘ such Cantonments are located, the 
jurisdiction of the British Government follows from the occupation of them. 
Occasionally, indeed, treaties stipulate that the jurisdiction of a Native Govern¬ 
ment shall cease, but this is quite unnecessary ' ” As to the similar statement 
in the leading case of 1875 {vide paragraph § 461) Lord Lansdowne thought 
it a little Weakened by the reference to the “acknowledged doctrine of 
International Law.” He joreferred not to depend on this analogy, but “ to treat 
the case as one in which references to International Law are out of place.” 
Lord Lansdowne then cited the Deesa Cantonment case {vide paragraph § 464) 



as one much to the point, and went on to say— “The right which we have 


claimed, and again and again asserted, to legislate for these Cantonments is, I 
think, conclusive upon the point of jurisdiction. The admission that we have this 
right of legislation is altogether inconsistent with the contention that our jmis- 
diction depends upon the consent of the States concerned, or that our relations 
with them are in any sense international relations.” Einally, Lord Lansdowne 
summed up what he had written in these words“ In my opinion, we should lay 
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down, once and for all (1) that we claim jurisdiction in these Bazars as a right 
inherent in our sovereignty, and without reference to expressed or implied con¬ 
cessions ; and (2) that our jurisdiction permits m to act independently of the 
Local Coxxrts.” ■ 

As said above, these conclusions were not embodied in any official orders. 
But they will doubtless be duly weighed should similar questions arise again. As 
to the far-reaching effect of the principle under discussion, it may be mentioned 
that in Q-hulam Dastagir’s case the Foreign Office reported that we occupied 
without, so far as was known, any express cession of jurisdiction, the following 
localities in State territory? viz., Secunderabad, the Hyderabad Eesidenoy Bazars, 
the Hyderabad Contingent Stations (Bolaram, Aurangabad, Jalna, HingoU, 
Raiohor, Mominabad), Deoli, Erinpura, Kherwara, the Indore Residency Bazar, 
Nimach, Nowgong, Sutna, Sipri, Sehore, Guna, Agar, Baroda Cantonment, Bhuj, 
and Heesa. As to Kolhapur, the acceptance of terms by the State in 1886 might 
perhaps amount to a cession, but the better opinion seemed to be that of Sir Andrew 
Scoble, that we retroceded jurisdiction of our own. It will be found by 
reference to Mr. Macpherson’s Lists and to paragraphs § 473, § 472, § 474, § 464, 
and § 478, as regards Erinpura, Baroda Cantonment, Bhuj, Deesa, and Kolhapur, 
respectively, that the British Government exercises jurisdiction in every one of 
the places named above as places in respect of which there has been no traceable 
cession of jurisdiction. 

§ 481. We have given the facts and discussions about Cantonment and Resi- 
Snmmary. dency jurisdiction at considerable length 

on account of their importance and in¬ 
terest. _ They illustrate particularly well alike the influence of doctrines of In¬ 
ternational Law upon Indian political consultations and the actual unsuitability 
of one of these doctrines, when brought to a rigid test, for the regulation of Indian 
political affairs. R is trite but true that the east is not the west, and that a number 
of States in common subordination to a Paramormt Power is not a group of in¬ 
dependent political communities. Beyond this it seems unnecessary to advance 
or support any theory of the foundation of British jurisdiction in Cantonments, 
Residencies and Residency Bazars in State territory. Our summary therefore 
may be tolerably short:— 

(1) Whenever a British Cantonment is established in State territory [the 
complete civil and criminal jurisdiction of the British Government over per* 
sons and things follom ipso facto within the limits so occupied]. 

(2) This jurisdiction is independent of the consent of the State where the 
Cantonment is situated. 

(3) Accordingly, in numerous Cantonments in State territory, where there 
has been no known cession of jurisdiction by the State concerned, the British 
Government has applied British Acts, defined the civil or criminal jurisdic¬ 
tion of British Courts or officers, and put in force special local laws made 
by the Governor-General in Council. 

(4) When it appears to be necessary to do any of these things in any Can* 
tonment in State territory, the Bolitical Officer, whose duty it is to make the 
proposal, should do so without consulting the Barbar. 

(5) British Acts may be applied to Cantonments in State territory without 
detailed modifications, and with power to the Oourls to construe them with 
such alterations not affecting the substance as may be necessary to adapt them 
to the matter before the Court. 

(6) There is a distinction between full sovereignty and complete civil and 
criminal jurisdiction combined with the power of legislation. It would be 
inexpedient to declare that British Cantonments in State territory are part of 
British India. 

(7) There is no general rule as to the disposal of the proceeds of taxation in 
Cantonments in State territory, except that where no agreement exists as to the 
apportionment of revenue so obtained, its disposal must rest with the authority by 
which the taxation is imposed. 


(8) If an officer hae been invested in an area under British jurisdiction 
in State territory, to which the Code of Criminal Procedure has not been applied, 
with certain powers as described in that Code, he is not thereby bound to folloto 
in everything the procedure of that Code token he is holding the trial of a 
subject of a Native Slate}^ 

(9) For purposes of civil and criminal jurisdiction it is probably neces* 
sary to treat British Residencies and Residency Bazars in State territory pre^ 
eisely as though they were similarly situated Cantonments. 


The case might differ if he were trying a British 
Indian sulnectj. because under section 8 of Act XXI of 
1879 (The Foreign Jurisdiction and Extradition Act) the 
law relating to offences and to criminal •procedure for 
the time being in force in British India extends, subject 


as to procedure to such modifications as the Governor- 
General in Council from time to time directs, to all 
Native Indian subjects of Her Majesty in any place 
beyond the limits of British India* 


\ 




CHAPTER XV. 

RESIDUARY, CEDED AND DELEGATED JURISDICTION. 


§ 482. In the last chapter we considered certain kinds of jurisdiction exer¬ 
cised by the British Government in State 
Intro uo ory. territory , independently of any assent of 

the Bulers of the States concerned. No assent of any other authority is neces¬ 
sary to enable the British Government to exercise jurisdiction over British 
subjects, or within the limits of cantonments, and probably also of residencies 
and residency bazars, in State territory. If in any case there is an express 
grant of jurisdiction to the British Government, the grant may be regarded as 
legally superfluous, though of course adequate political motives for obtaining it 
must have existed at the time when it was made. So also the State jurisdiction 
exercised by British othoers in States under management on account of the 
minority or other incapacity or misrule of the Chief is a jurisdiction tempor¬ 
arily assumed by the Paramount Power on behalf of the State and does not 
proceed from the grant of any State authority. We have now to speak of 
residuary jurisdiction where, as in the other cases already discussed, no consent 
on the part of the I^arbars is necessary; and of ceded and delegated jurisdiction, in 
which cases there is an express grant of jurisdiction made by a Euling Chief 
to the British Government or some British court or ojficer, and the grant is 
formally taken as the basis of the consequent arrangements. 

§ 483. First, then, what is the residuary jurisdiction of the British Govern- 

„ ^ . . ^. .. ^ ^ ^ ment? Full civil and criminal iurisdic- 

Beelduary jurisdiction defined. . authority 

to determine all civil and criminal cases of whatever description arising in a 
certain area; but many Euling Chiefs, as we have frequently seen, exercise only 
a limited jurisdiction. Either sentences of death passed by them must be 
referred for confirmation by some British authority, or in this ancj other ways 
their powers of dealing with judicial cases are limited to cases of certain classes 
or by restrictions on the extent of the penalties which they may inflict. In the 
residue of cases arising in State territory beyond the powers of Chiefs so limited, 
the British Government exercises jurisdiction through its officers, and the juris¬ 
diction so exercised has acquired the name of residuary jurisdiction. 

§ 484. In a letter ^ of the Bombay Government, dated April 25, 1891, 
there is a very good description of the extensive residuary jurisdiction of the 
Residuary jurisdiction in the Bom- British Government in the Bombay Presi- 
bay Presidency. dency and of the manner of its exercise. 

The letter states that in Palanpur and the Mahi and Eewa Kantha, covering 
an area of 22,066 square miles, there are not more than nine Chiefs who 
possess either first or second class jurisdiction. “There are numbers,” the 
letter continues, “ of so-called Chieftains who have no jurisdiction at all, and the 
rest are only of petty rank and invested with petty powers. From Guzerat to 
Dharwar, through the whole length of the Deccan and iuto the Southern 
Mahratta country, there are Treaty Jagirdara and small Chiefs who have been 
entrusted with the largest possible share of their sovereignty which it is safe 
to give them, and in many oases their jurisdiction ends with a power to try cases 
in which seven years’ imprisonment may be awarded. The position occupied by 
these Native States has given this Government no alternative, but to add the 
duties of Political Agent to that of the District Collector. Apart from the 
danger of friction owing to dual control, the distances are too great to be com¬ 
manded by a single Political Officer, whilst the work within reach of one officer 
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would not be sufficient to occupy his attention. Thus the Bhor Jagh* is attached 
to Poona, the Alcalkot Jagir to Sholapur, the Phaltan to Satara, the Jath to 
Bijapur, and the Savanur Jagir to Dharwar. A glance at the map will show 
that no single officer could manage even these five small jagirs; and in fact 
there is no parallel for this state of affairs in any other part of India.” 

§ 486. In another letter * the Bombay Government said: “ In many of 
•KT - Native States of the Presidency the 

Chiefs exercise such junsdiction only as 
they are considered competent to exercise—in some cases none, and the other 
jurisdiction is exercised by Political Agents or other officers appointed by Gov¬ 
ernment. It has also been directed that the Indian Penal Code shall be applied 
by the courts of these officers and that their procedure shall be regulated by 
the Criminal and Civil Procedure Codes.” When a so-called Chief holding an 
estate in territory^ bejond the limits of British India exercises in that estate no 
civil or criminal jurisdiction at all, so that the whole of it is exercised by some 
British authority, the term residuary jurisdiction, as applied to the British juris¬ 
diction, is not, perhaps, guite appropriate. But there is at present no other 
term for British jurisdiction exercised under these circumstances in State terri¬ 
tory ; and it is believed that this peculiarity is nowhere to be found except in the 
Bombay Presidency. As an instance of the whole jurisdiction being'exercised 
by British political authorities, we may mention the v^ageof Kamadhia, belong¬ 
ing to Mir Zulfikar iUi. The Bombay Government' reported in October 1894 
that no one exercises jurisdiction in Kamadhia except the Thanadar and superior 
Agency Courts.* So, again, in June 1894 the Bombay Government said^ of 
the estate of Virsoda in the Mahi Kantha that “it consists of a village in the 
Katosan Thana circle, in whoso proprietors jurisdictory rights have never 
vested.” Elsewhere' it was reported that “the Talukas under Thanas never 
exercisecfjurisdiction. It has always been exercised for them by us.” 

§ 486. The information possessed by the Foreign Department regarding the 
powers of Chiefs in the Bombay Presidency is unfortunately* defective. A 
statement showing the jurisdiction exercised by the Various Chiefs was indeed 
received in 1890, but the Government of India were lately informed' that there 
were mistakes in it, while a general revision of the list was deprecated. The 

ol«Bao.ti<.»«tcu.f.,Bomb.r. statement, however, as it stands is quite 

sufficient for the purpose of illustrating 
the character of residuary jurisdiction in the Bombay Presidency. Thus, ac¬ 
cording to this record, the powers of the several classes of Chiefs in KAthiawar 
are as follows:— 



PoWBBB, 

.--- - -- ■ ■ . -. 1 


Class of Chiefsbipa. 

Criminal. 

Civfl. 

First Class # • 

Full, Subject to certain conditions • • • • • 

Full. 

Second Class • • 

Ditto •.••••• 

Do. 

Third Class « . 

Seven years* rigorous imprisonment and fine up to Ks. 10,000 

Can try suits up to the 
value of Rs, 20,000. 

Fourth Class » . 

Three years' rigorous imprisonment and fine np to Rs. 6*000. 

Can try suits up to 
the value of Rs. 10,000. 

Fifth Class * . 

Two years' rigorous imprisonment and fine up to Rs. 2,000 . 

Can try suits up to the 
value of Rs. 6,060. 

Sixth Class . • 

Three months' rigorous imprisonment and fine np to Rs. 200 . 

Can try suits up to the 
value of Bs. 600. 

Seventh Class. • 

Fifteen days’ rigorous imprisonmeut and fine to the extent of 
Rs. 25. 

..... - 

None. 


In the Mahi Kantha the Chiefs are classified, but the classification is by 
no means identical with that of Kathiawar. Thus Chiefs of the third, fourth, 
and fifth classes in the Mahi Kantha have all of them respectively less exten¬ 
sive xiowers than the Chiefs of the classes distinguished by the same numbers in 
Kathiawar. In parts of the Palanpur and Bewa Kantha agencies the Chiefs 
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are not classed and tlieir powers are shown as those of Magistrates of the first, 
second, or third class. The Chiefs of the Dangs hare power only ,to dispose of 
petty cases of theft, adultery and assault, and to inflict fines up to Es. 200 orim- 
piisonment up to two months in default of payment of fine. In the cases of the 
Pol, Kolhapur and Savannr States, and of Miraj (junior branch) and Eamdurg, 
these two being at the time under joint administration, it is specially noted 
that sentences of death require confirmation. The Satara Jagirdars have power 
to dispose of all cases except those of murder and other offences punishable 
with death or transportation for life which are committed to the Court of the 
Political Agent, The Southern Mahratta Jagirdars, Sangli, Miraj (both 
branches), Jamhhandi, Kurundwar (both branches) with Eamdurg, are shown in 
the statement of 1890 as Xlhiefs of the second class. In 1889 the Bombay 
Government framed rules to regulate the exercise by the Political Agent of 
a certain special control in criminal -matters over these Chiefsliips which is 
vested in the British Government by the terms of the agreements with the 
Chiefs.® 

§ 487. The powers of Chiefs of the firtft hnd second classes in the Bombay 
PowerBof Chiefs of the first and second Presidency generally, not only in Kathi- 
oiBsses, Bombay. awar, were thus defined in orders passed ’’ 

in 1857 

Chiefs of the first ofasy.—Those who try for capital offences, without per¬ 
mission from the Political Agent, any persons except British subjects. 

Chiefs of the second class —Those who try for capital offences, without the 
express permission of the Political Agent, their own subjects only.- 

These classes were left unaltered * when the classification of the Katliiawar 
Chiefs made by Major Keatinge was sanctioned by the Bombay and Supreme 
Governments in 1866. Major Keatinge’s scheme of jurisdiction, as slightly 
modified at the time by the Bombay Government, is identical with that given in 
the Kathiawar'statement above. Major Keatinge noted that in the seventh 
class there were 106 persons, and ho said, “ Beyond this there are 206 individuals 
holding only fractions of villages to whom it seems impossible to allow any juris¬ 
diction.” These persons or their representatives are, it-is understood, the “noa- 
jurisdictory” Chiefs of Kathiawar, the jurisdiction in their holdings being exer¬ 
cised, as in the case of Kamadhia, by the Thanadars and Political OflGicers. 

§ 488. In 1890 a majority of the Bombay Government proposed the issue 
of a draft order which, if it had been promulgated, would have done tliree 
System of appeal proposed by the things First, it would have substituted 
Bombay G-overnment, 1890 . a system of appeal from the orders of 

Cliiefs in the Bombay Presidency exercising limited jurisdiction ^ for a system 
of control by means of .advice. Secondly, it would have either actually 
defined or paved the way for defining, in the terms of the British Indian Codes 
of Civil and Criminal Procedure, the political authority of Political Officers in re¬ 
spect to the administration of civil and criminal justice in the States of limited 
jurisdiction under -their charge. And, thirdly, it would have declared, in the case 
of Chiefs exercising fuU civil and criminal jurisdiction, that “ there will ordinarily 
be no mterforenoe with such jurisdiction, whether original or superior;” but that 
“ Government reserves to itself an extraordinary jurisdiction to correct cases of 
oppression or perversion of the law, and also a visitatorial and inquisitional power 
over all the political and native courts to enable it to investigate and rectify 
cases of gross incompetence, negligence, corruption, and disregard of justice 
and law. ” With reference to the first of these proposals, the letter forwarding 
the draft order said :—“ As regards many States, the orde^ does little more than 
formulate and define existing practice. In the Kathiawar States which 
have limited jurisdiction, and in four of the Eewa Kantha States, however, the 
introduction of a system of appeal is an innovation which the Political Agents 
consider to be undesirable. ” Lord Eeay, the Governor, with whom his successor. 
Lord Harris, concurred, did not agree with his colleagues. “ The difference 
disclosed, ” said Lord Eeay, ” is absolutely fundamental. I do not look upon the 
Thakur of Limri, the Nawab of Palanpur, etc., as nobles, but as heads of semi¬ 
independent States, more like the German princes. We can, for the benefit of 
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tlieir subjects, take away and reduce their powers ; but whatever powers they do 
exercise should be considered by us as exercised by them in their semi-sovereign 
capacity. We cannot assimilate a Chief, who exercises judicial functions, to one 
of our 3 udicial officers. ” 

§ 489. The Government of India replied ® on June 6,1891, in those terms :— 

“ I am to say that the views of the Government of India m this mattev are 
The proposals negatived by the Gov- generally in accord with those entertain- 
ernment of India, 1801 . (3^ ]3y Their Excellencies Lords Eeay and 

Harris. The proposal to institute a regular system of appeal to British officers 
against the decisions of the native tribunals in States whose divided sovereignty 
does not leave them plenary jurisdiction, is opposed to the principles by 
which the Government of India are ordinarily guided in their relations 
with subordinate Ruling Chiefs. Where this procedure is already in force and 
has not been objected to, it need not be abolished, but the Government of 
India would prefer not to extend its application. 

“ I am also to say that itdoQs not appear to the Governor-General in 
Council either necessary or desirable to classify in the terms of the British 
Indian Codes the general powers of supervision and control exercised by Pohti- 
cal Officers over the proceedings of the courts of Native States. Such super¬ 
vision should be exerejsed, when necessary, with the utmost care and upon 
the personal responsibility of the officer, with a discretion unfettered by techni¬ 
cal rules of procedure. ’ ’ 

As to the proposed reservation of an extraordinary jurisdiction in the ease of 
Chiefs exercising full civil andcrimiual powers, the Government of India said:— 
“ This extraordinary jurisdiction is iuherent in the Paramount Power, and has 
been, and will continue to be, exercised when occasion demands ; but such a 
public and general assertion of it would seem hkely to excite alarm and dis¬ 
quietude. Moreover the effect, if any, upon the power and authority of the 
British Government could only be restrictive. The announcement could not 
operate to enhance authority which is already complete.” 

§ 490. Incidentally orders wore passed in the same correspondence affect- 

orders of 1891 regarding the powers ™g the powers of Chiefs of the first and 
of first and second class Chiefs, Bom- Becond Classes. Under existing orders,’’ 

wrote the Bombay Government, “ the 
Chiefs of the first and seconij classes in the Mahi Kantha cannot try British subjects 
without the permission of the Political Agency, and Chiefs of the second class in 
Kathiawar and the Eewa Kantha cannot try subjects of other States than their 
own without similar permission. Since extradition is now freely . allowed, the 
Governor in Council is of opinion that these restrictions may be abolished. In 
the opinion of this Government, however, a British subject surrendered on the 
charge of a capital offence committed in a Native" State should be tried by the 
Political Agent, and His Excellency in Council considers that Native State 
Courts should in no case try a British subject for a capital offence without 
authority from the Political Agent.” The Government of India replied that 
they had no objection to the removal of the restrictions, and that the safeguards 
to Ije applied in the cases of British subjects charged with capital offences were 
reasonable and proper. It should, however, they said, “ he made clear that these 
proposals do not extend to the trial by the Native Com'ts of European British 
subjects, or of European or American foreigners, or of Christians of European 
descent.” Notwithstanding these orders, it is probable that in fact the re¬ 
strictions have not been removed. Eor in July 1891 the Bombay Government 
proposed not to pursue further the idea of formally removing the restriction 
regarding British subjects, and in this proposal the Government of India acqui¬ 
esced; and in September 1894 it appeared that the incap^ity to try British sub¬ 
jects without the permission of the Political Agent still obtained in the Idar, 
Pol and Danta States of the Mahi Kantha.” 

§ 491. It is worth while to note, both because of the utility of practical 


• Pro., Internal A, Juno 1891, Nos. llfc.123. • ** Demi-official from Chief Secretary, Bombay, dated 
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encouragements to good judicial adruirdstration in Native States, and with reference 

Bombay Chiefs and Chiefships m<iy be ^ *^^6 Panna, Baoni, and Ajaigarh nrece- 
raised to higher rank in the classiflca- .dents to be mentioned below, that Cbiefs 

and Cbiefsbips under the political control of 
the Bombay Government niay, for suflBcient reasons, be raised from their own rank 
to aJiigher one in the prescribed scale of classification. Tlius, in 1886, Suraj- 
malji Jorawar • Singhji, Desai of Patri, was “ promoted ” jfrom the fifth to the 
fourth class among the Ohiefships in Kathiawar “in recognition of his high 
character and judicial ability, the promotion being understood to be personal to 
the present Chief.” And m 1887, on the recommendation of the Bombay Gov¬ 
ernment, the GovOTior-General in Council was “ pleased to direct that the State 
of Morvi shall take rank amongst the first class States of Kathiawar.” This 
order was notified in the Gazette by the express wish of the Viceroy, Lord 
Bufferin. 

§ 492. In connection with residu^ jurisdiction in the Bombay Presidency, 
Oonatitation of the Chief Criminal it only remains to describe the constitution 
Court, Kathiawar. and character of the Chief Criminal Court 

in Kathiawar as promised in paragraph § 195. It was originally the rale to con¬ 
firm the sentence passed by a majority of the Court, the President being a,llowed 
a casting vote in case of equal division. On various occasions in 1840, 1844, and 
practically also in 1865, the Government of Bombay, when the assessors declined 
to concur in adequate sentences, altered the constitution of the Court so as to re¬ 
duce the assessors to the position of mere advisers and to make the decision rest 
upon the responsibility of the Pohtioal Agent. The original constitution of the 
Court was on each occasion restored by the orders of the Home Government. In 
1842 .the Court of Directors ruled that “if the Pohtioal Agent should be un¬ 
able to bring over the assessors to his views, he should communicate his indi¬ 
vidual opinion to your Government, but what should be publicly declared 
and recorded is, we think, the sentence of the Court, not the separate opinion of 
the members. It would still be open to Government to make any alteration 
in sentence which it (deems just and expedient.*’ When the criminal adminis¬ 
tration of Kathiawar was reorganised in the years 1863 tq 1866, inclusive, no 
ostensible change was made in the character of the Chief CotM. But it follow-. 
ed from the establishment of a regular judicial system that the commitment 
of criminal cases to the Chief Criminal Court, which exercises jurisdiction 
throughout the w'hole of Kathiawar, became more constant. Cases are thus com¬ 
mitted to the Chief Coitrt by States of less than plenary jurisdiotioii, as well as 
by Political Officers. In 1876 the Bombay Government published in the local 
Gazette a description of the jurisdiction exercised by them in Kathiawar. This 
notification was thus worded:— 

“ I.—His Excellency the Governor in Council in the Political Department 
exercises the power— 

(а) of confirming, reversing, or modifying sentences of the Poli¬ 

tical Agent’s Chief Court of Criminal Justice, when the 
sentence is death, or imprisonment in excess of seven 
years; 

(б) of passing judgmenti order, or sentence in cases tried by the 

said Court, ^ wherein a majority of votes of the members of 
the Court dissents from the opinion of the President; 

(o) of'hearing appeals’ from the finding of the said Court. 

“II.— The Political Argent’s Chief Court is convened for the trial of 
** cases committed to it by the Magistrates of the province and the 
State Courts empowered to commit. 

“ It is composed of the Political Agent or an Assistant Political Agent 
deputed by him as President, with three or more members selected by the 
President from among the Talukdars and principal officers of the Darbars. 
The President of the Court not only possesses a casting vote in determining 
the final order or sentence, but in the event of his being unable to command 
a majority of •the votes, he has the power of su^ending the final order or sen¬ 
tence and referring the case for the decision of Government.” This notification 
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had not been rescinded in 1882, and in that year, in connection with the con¬ 
viction by the Oonrt of one Vrijeshji Trijinathji, mentioned in paragraph 
§ 524 below, it was held by the Acting Advocate General, Bombay, that 
the notification did not operate either to extend or limit whatever jurisdiction the 
Bombay Goverament then had in Kathiawar. This view was accepted by the 
Bombay Government, and the Government of India, though not altogether satis¬ 
fied with it, did not overrule them.“ 

§ 493. In the matter of residuary jurisdiction in the Feudatory Chiefships 
Besidxiary juriBdioticn in tha Feuda- of the Central Provinces there is some- 
tory States of the Central Provinoea. thing to add to what has already been said 

in paragra,ph § 206. The situation is very concisely described in Aitchi- 
son :—“ Subject to the political control of the Chief Commissioner and his sub¬ 
ordinate officers, the Feudatory Chiefs exercise full civil and revenue powers in 
then States; in criminal cases sentences of capital punishment (and in the 
case of feudatories from whom an acknowledgment of fealty in form No. CXLV 
has been taken, sentences of imprisonment exceeding seven years) cannot be 
carried into effect until confirmed by a British officer. Under the executive 
orders of the Central Provinces Administration, all sentences of death are sub¬ 
mitted, tlirough the Commissioner of the Division, to the Cliief Commissioner 
for confirmation.” The eight Chiefs who executed the acknowledgments of 
fealty were the Chiefs of Bastar, Makrai, Kanker, Khairagarh, Chhuikhadan, 
Nandgaon, Sakti, and Kawardha.'* 

§ 494. In connection with the exercise of residuary jurisdiction there has been 
Former provisions of the Prisoners much correspondence regarding the legal- 
Act,l87l. ity of confining prisoners from Native 

States in British Jails. Section 16 of the Prisoners Act, No. Y of 1871, 
as it stood before the amendments made in 1894, provided that officers in charge 
of prisons outside the local limits of the original civil jurisdiction of the High 
Comts of Calcutta, Madras and Bombay “ should be competent to give effect to 
any sentence or order or warrant for the detention of any person passed or issued 
by any Court or tribunal acting under the anthority of Her Majesty, or of the 
Governor-General in Council, or of any Local Government.” Section 37 of the 
same Act made and still makes a warrant under the official signature of an 
officer of such Court or tribunal sufficient authority for holding any prisoner in 
confinement, or for sending any prisoner for transportation beyond sea, in pursu¬ 
ance of the sentence passed upon him. And section 19 enabled the Local Govern¬ 
ment to authorise the reception, detention or imprisonment of persons sentenced 
“ within the territories of any Native Prince or State in alliance with Her 
Majesty ” to imprisonment or transportation for certain offences; provided 
that the “ sentences have been pronounced after trial before a tribunal in which 
an officer of Government, duly authorised in that behalf hy such Native Prince 
or State, or hy the Governor General in Council, is one of the presiding Judges” 

§ 495. In 1872 the Government of India dealt with a case from one of the 
Feudatory States in the Central Provinces, where according to the snnads and 
the acknowledgments of fealty “ the Chief’s Court is a tribunal which has no 
power to Carry into effect a sentence of death or imprisonment of a certain 
duration until the case has been referred ” to a British officer. And “ the Chief, 
who has the entire control over the tribunal, is bound to obey the instructions 
and advice given him.” The question was whether a man sentenced, on a 
reference from the Chief of the State, by the Chief Commissioner to imprison¬ 
ment for life, might legally be confined in a British jail- The Government of 
India held that the Chief’s Court was acting under the authority of Her 
Majesty or of the Governor-General in Council when it proceeded to pass the 
sentences which it could not execute without reference to a British officer. “ It 
is also,” they said, “reasonably clear that the Chief’s Court is under that 
authority to an exWt and in a manner which both satisfies the words of Act V 
of 1871 and secures the object of the Act, viz., that the sentences shall be 
reasonable and approve themselves to British ideas of justice.” It was therefore 
ruled that the case fell within section 16 of the Act, and that the prisoner 


*4 Fro. A, Jadicial I, September 1883, Nos. 4—86. The 
particnlars as to the constitution and jurisdiction of the 
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might he confined in a British jail.’® An opinion which had practically the 
same effect as this ruling was given hy Sir Andrew Soohle in 1890. He said—- 
“Where a sentence does not become complete until it is confirmed by the 
British officer, the Court which, after such confirmation, gives effect to the 
sentence seems to' me to be acting under the authority requir^ by the section ” 
(*.(?., section 16); “ and I see no ground for limiting the word ‘ acting ’ to pro¬ 
ceedings at the trial.” 

Accordingly, prisoners sentenced by the Chiefs of the eight States of the 
Sentences of'imprisonment confirmed Central Provinces whose powers are limited 

byoflioers exercising residuary jurisdio- to the infliction of seven vears^ imprison- 
tion, or appointed to exercise jtirisdic- , • i 

tion ia States under inanageiSiexit, may nient, UllgJlt, II txie SOIlteilCOS wore COH* 
be executed in British jails. firmed by the Commissioner of the Division, 

be confined in British jails. This was approved by the Government of India in 
1890 and 1892; and this is still the case under the present law. As regards the 
remaining seven Feudatory States in the Central Provinces, whose powers are 
not similarly restricted, it was held in the same correspondence that a sentence 
of imprisonment passed hy a Court of any of these States, not being at the time 
under British management, is not a sentence of a tribunal within the moaning 
of section 16 of Act V of 1871. In this respect, however, the law has been 
altered. The four States of Kalahandi, Patna, Sarangarh, and Raigarh were at 
the time under British management, and the Government of India decided that 
so long as this temporary arrangement should subsist the officers appointed hy 
the Chief Commissioner to exercise jurisdiction within them would constitute 
Com’ts within the scope of section 16, and that consequently all persons sen¬ 
tenced to imprisonment hy these officers might he legally confined in British 
jails. The character of the jurisdiction exercised hy these officers has been 
explained in paragraph § 456 above, and of course it was not residuary jurisdiction. 
The Government of India also pointed out that there is no legal objection to the 
execution in the Andamans of a sentence of transportation passed by a Court of 
a Feudatory State if a sentence of imprisonment passed by that Court could 
legally he carried out in a British jail.®® At the same time several other con¬ 
nected points were settled which we need not detail. 

§ 496. In the letter of 1872 quoted in the last preceding paragraph the 
Government of India said in reference to the Prisoners Act, and entirely in 
accordance with the history of that enactment—“ The expressions used in sec¬ 
tions 16 and 19 seem designed to comprehend all cases in which sentence has 
been passed under the substantial control of British tribunals.” The rulings 
Frovisions of the Prisoners Act as cf 1890 and 1892 appeared to supersede 
amended in 1894 . a ruling of 1889 SO far as concerns State 

Courts whose sentences require confirmation and the Courts of British officers 
temporarily exercising State jurisdiction. In 1889 the Government of India 
said—“The Governor-General in Counotl cannot, under the existing law, 
legally authorise the detention in any prison in British India of prisoners 
convicted and sentenced hy the Courts of Native States, unless they have been 
tried hy a tribunal in which an officer of Government, duly authorised in that 
behalf hy the Native State or by the Governor-General in Council, was one of 
the presiding Judges.” But in this decision ’ both the ruling of 1872 and the 
provisions of section 16 of the Aqt were clearly overlooked. The doubte, how¬ 
ever, which might arise on a consideration ‘of the whole of the correspondence 
just abstracted have been set at rest hy the legislation of 1894. Act VII of 
tliat year repeals the words shown in italics in paragraph § 494, and authorises 
the execution in British territory of sentences of imprisonment passed “ hy any 
Court or tribunal acting, whether within or without British India, under the 
general or special authority of Her Majesty or of the Governor-General in 
Councilor of any Local Government, or, with the previous sanction of the Gover- 
nor-General in Council in each case,’’ of “ any sehtence or order or warrant 
for the detention of any person passed or issued by any Couft or tribunal of any 
Native Prince or State under the shzerainty of Her Majesty.” The revised sec¬ 
tion 16 following the decision of 1872 and the opinion of Sir Andrew Scoble 
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mentioned in paragraph § 495, further deals nith sentences confirmed in the 
exorcise of residuary jurisdiction. It enacts that where a Court or tribunal of 
a Native Prince or State under the suzerainty of Her Majesty “has passed a 
sentence which cannot he executed without the concurrence of an oflicer of the 
British Government, and such sentence has been judicially considered on tbe 
merits, and confirmed by any such ofificer specially authorised by name or by 
office in that behalf, such sentence, and any order or warrant issued in pursuance 
thereof, shall' be deemed to be the sentence, order, or warrant of a Court or tribu¬ 
nal acting under the authority of the Governor-General in Council.” In sec¬ 
tion 19 as now amended the words under the suzerainty of Her Majesty ” 
take the place of the words “in alliance with Her Majesty;” and the seetiou 
has been so recast that the powers thereby conferred to direct imprisonment in 
liritish temtory may be exercised either by the Governor-General in Council or 
by the Local Government when the sentences “ have been pronounced after 
trial before a tribunal, of which the presiding Judge, or, if the Court consisted 
of more than one Judge, at least one of such Judges, was an officer autliorised to 
act as such Judge by the Native Prince or State or by the Governor-General 
in Council,” Thus effect has now been fully given to the interpretation placed 
on the Act in 1872. 

§ 4S7. Residuary jurisdiction is exercised whenever a death sentence pa^feed 
by a State Court is confirmed by a British officer. In this connection a decision 
of 1889, which appears to be authoritative, may be noted here. In two oases 
the Chief Commissioner of the Central Provinces, when dealing with sentences 
of imprisonment referred to him from feudatory States, enhanced the punish¬ 
ment to a sentence of death. Both cases were cases of the murder of boys for 
the sake of their ornaments. One of the oases, that of Kokia Kosai, was from the 
State of Nandgaon, at the time under British management. The Viceroy, Lord 
Sentences of imprisonment when re- Lansdowne, after consulting Sir A. Scoble, 
SSSilo'S Law MemW, deckled that the sentence 

sentenoes of death. ^ of death should be remitted and the ori¬ 

ginal sentence, imprisonment for life, restored.* In the other case Anant 
Khandra and Jhanker Ganda were convicted by tlie Bewan of Sonpur, sitting 
with assessors. Anant, who confessed, was sentenced to death, and the sentence 
was approved by the Raja and confirmtjd by the Chief Comim'ssioner. Jhanker 
did not confess and was sentenced to imprisonment for twenty years. The State 
of Sonpur was not under British management, and its Chief was not one of the 
eight Chiefs in the Central Provinces who executed acknowledgments of fealty. 
The sanad * obliges the Chief to submit capital sentences for confirmation, but 
does not otherwise restrict his judicial powers. It requires him, however, to 
accept and follow such advice and instructions as may be duly communicated 
to him. The Chief Commissioner defended his proceedings at length, relying 
on the smnd and urging that we control such feudatories as Sonpur in patri¬ 
archal fashion, and that some strong measure was necessary t» stop the murder of 
children for the sake of their ornaments, which was a common offence. 

The Government of India observed* that it was desirable that the Chief 
Commissioner in considering the legal aspect of such cases as that of Jhanker 
should consult the Judicial Commissioner. The object of the requirement in the 
8amd that capital sentences should be submitted for confirmation appeared to 
them to be “ not to enable the Commissioner to guard against the danger of 
inadequate sentences, but to furnish him with the means of preventing unjust 
or excessive sentenoes from being carried out.” Though the Chief Commissioner 
was “ imdoubtedly empowered to give advice which the Chief is bound to accept,” 
yet the Government of India thought “ that advice should not take the form of 
intervention in any special case in order to change a sentence of imprisonment 
into one of death. The more suitable course in such a case would have been to 
point out, as a matter of prudent administration, the necessity which exists for 
suppressing such crimes as Jhanker’s by adequate sentences.” The sentence of 
death passed on Jhanker by the Chief Commissioner was cancelled and the 
original sentence restored. 
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§ 498. The nature of the residuary jurisdiction exercised by the British 
Residuary jurisdiction in the Tributary Government in the Oiissa and Chota 
Mahals of Orissa and Chota Nagpur. Nagpur Tributaiy Mahals will sufficiently 
appear from what we have already said in paragraphs § 211, § 224 and § 230. As 
regards the Orissa Mahals we may add here that the Bengal Gov^^mment has 
been anthoiised to entrust the Chiefs with more extensive powers ® than those 
ordinarily allowed to them; and any Chief so privileged will be entitled to exercise 
his further powers in the manner, to the extent, and subject to the conditions, 
if any, wliich the Lieutenant-Governor of Bengal may prescribe. The notifica¬ 
tion,® which defines the powers of the Superintendent of the Mahals and his 
Assistants in the exercise^ of the residuary jurisdiction, excludes proceedings 
against European British subjects and persons jointly charged with European 
British subjects. The Bill mentioned in paragraph § 224 has been passed into 
law as Act No. XI. of 1893. This Act repeals Act XX of 1860 and the old 
Bengal Regffiations affecting these Mahals,' and grants indemnity for past pro¬ 
ceedings as proposed in the .Bill. It further authorises the execution in British 
India of sentences of imprisonment or transportation passed by any Court or 
tribunal acting under the authority of the British Government in, or in respect 
of, any Tributary Mahal in Orissa; and of sentences of imprisonment passed in 
certain cases by the Chiefs themselves in their Courts. 

Of residuary jurisdiction in the Chota Nagpur Mahals, we need only say 
that fresh sanads are about to be granted to the Chiefs, and that the Bengal 
Government has proposed that they shall be framed on the model of the new 
Orissa sanads.^ 

§ 499. There is so much to say regarding residuary jurisdiction in Central 

India, that before turning to that subject 


Summary, 


we 




had better sum up results for other 
parts of India where residuary jurisdiction is a conspicuous part of the political 
^stem; that is, for the Bombay Presidency, the Central Provinces, and the 
Tributary States of Orissa and Chota Nagpur. It will be observed that through¬ 
out nearly the whole of the centre of India, from the west to the east coast, 
where petty States are either massed together or dotted about like distinct islets' 
amid a surrounding sea of British territory, tliis matter of residuary jurisdiction 
has great and natural, importance, due to historical causes, which it would be 
out of place to discuss here. No doubt, residuary jurisdiction is exercised 
wherever a sentence, as, for instance, a death sentence, passed by a Ruling Chief 
or by a Court held under his authority exclusively, must be referred for confirm¬ 
ation to a British authority before it can be carried out. Death sentences, for 
instance, passed by the 'Chiefs of Kapurthala and Earidkot in the Punjab 
require such confirmation ; and other similar instances could be adduced. But it 
is not necessary to attempt to exhaust the subject. We hope that the nature of 
residuary jurisdiction, and the general policy and practice of the Government of 
India in its exercise, mil sufficiently appear from a consideration of those cases 
which wo have taken from the territories where that jurisdiction is most con¬ 
spicuous, 

(2) In the Bombay Tresideney many Chiefs are classified according to the 
judicial powers which they are entitled to exercise, and the judicial powers of 
many Chiefs who are not classified are likewise variously restricted. 

{2) Where a Chief exercises limifed judicial potoers, the residuary juris¬ 
diction vests in the British Qovernment, 

(3) If, as in certain cases in the Bombay Presidency, a Chief possesses no 
judicial poweri, the whole jurisdiction in judicial matters similarly vests in the 
Paramount Power. 

(4) It is not expedient to institute a regular system of appeal to British 
officers against the decisions passed by Ruling Chiefs in the exercise of limited 
judicial powers, 

(5) The powers of control exercised by Political Officers over the Courts 
of States with limited jurisdiction should remain discretionary and should not 
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he defined in terms of the British Indian Codes. This control is distinct 
from the exercise of residuary} jurisdiction in cases beyond the limited powers 
of the States, 

(6) It is unnecessary and inexpedient to declare that the. British Govern* 
ment has an extraordinary jurisdiction to correct the miscarriage of justice in 
States with plenary powers. A declaration of this hind could not enhance, 

• and, so far as it had any effect, would merely restrict an authority which is 
already complete. 

(7) As a consequence of improved judicial administration or of personal 
qualifications, or on similar cogent grounds, the judicial powers of a Chief, as a 
personal concession, or of a Chief ship, as such, may be enhanced by the Govern* 
ment of India or by the Local Government if duly authorised in this behalf. 

(8) In the Feudatory States of the Central Brovinces, death sentences in 
all cases, and in the case of eight Chief ships, sentences of imprisonment exceed¬ 
ing seven years, require confirmation by a British officer. 

(9) Sentences of imprisonment confirmed by British officers, or passed by 
them when duly authorised to exercise jurisdiction in, or in respect of a Native 
State, or by o mixed court in which a British officer duly qualified acoordinq 
to law is one of the presiding Judges, may with a feio unimportant exceptions 
he executed in British jails outside certain limits in the Bresidenoy towns. ’ 

In the absence of express legtslation, or of the prevtous sanction of 
the Governor-General in Council passed according to late, sentences of impri¬ 
sonment, which do not require confirmation by a British officer and which have 
been passed bp Courts of States not under British management, may not heex- 
ecieted in British jails. 

(11) A sentence of transportation passed by a State Court may be executed 
in the Andamans, if a sentence of imprisonment passed by that Court co.uld 
legally be carried out in a British jail. 

(18) The judicial powers of Chiefs in the Orissa and Chota Nagpur 
Tributary Stfies have been, or are about to he, regulated by sanad. The exe¬ 
cution in British India of certain sentences of imprisonment or transportaiion 
passed in eases arising in the Orissa States is expi'essly sanctioned by a special 
Act. 

( 18 ) Sentences of imprisonment referred to Boliilcal authorities for con¬ 
firmation should not be enhanced to sentences of death. 

§ 500. In paragraph § 315 we have briefly explained in general language 
the Central India system of guarantee by which the minor .Cliiefs subordinate to 
Residuary jurisdiction in the case of the variohs Dai'bars Were maintained in 
the guaranteed Thakurs of Central India, their possessions, the measure forming 

part of the general pacification of the country. It will be remembered that the 
necessity of mediation was primarily due to Mahratta conquest, to the ejection of 
Rajput Thalcurs by the Mahrattas, and to the predatory habits of dispossessed 
chieftains and leaders of robber hands who found refuge in jungles and fastnesses 
and sought vengeance and subsistence by plunder and black-mail. In the case 
of the Thaknr of Sutalia, 1871, the Government of India wrote—"One of the 
ruain objects of the British policy was to prevent further encroachments on the 
rights of the Rajputs by declaring the permanency of the rights existing at the 
time of the British occupation of Malwa, and by adjusting and recording the 
relatioirs of the Rajput Thdkurs to the Mahratta powers. It will accor^no-ly 
be found that the majority of the engagements mediated bv the British Govern¬ 
ment were engagements between the families of Sindhia, ifolkar, and the Puars 
of Dhar and Dewas on the one hand, ^d the Rajput Thakurs on the other. 
But British interference was not confined to these cases. It was exercised wher¬ 
ever it appeared to be dalled for by the circumstances of the country. Accord- 
ingly the British Government mediated and guaranteed the relations, not only 
hetvreen the Mahrattas and the petty Chiefs imder them, hut between the 
Muhammadan States of Bhopal and Jaora and the Rajput Thdkurs, between 
Malrrattas and Mahrattas, and between Rajputs and Rajputs, in many cases that 
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miglat “be mentioned.” There was no distinction between mediation and guar¬ 
antee. “ The degree of interference,” says Aitchison,® “ exercised by the British 
Government in the affairs of the guaranteed Chiefs varies with the nature of the 
engagements concluded, which were very numerous and diverse in character, 
some being in the form of engagements between the superior States and the 
subordinates guaranteed by the British Government, others being sanads or 
deeds issued by the representative of the British Government either alone or 
conjointly with the Ruler of the superior State, and others being mere orders or 
parwnnas issued by the superior Chief to which the representative of the British 
Government attached his signature as guarantee.” In comparatively few of the 
engagements is the word guarantee mentioned. The mere fact of the mediation 
was proof of the guarantee, and this was generally understood both by the people 
and by the British officers.^® 

§ 601. In April 1889 Mr. Henvey, the Agent to the Governor-General, 
submitted a note on jurisdiction in the estates of the guaranteed Thakurs in 
Central India. “ Though the administrative arrangements,” said Mr. Henvey, 

.rr “of some of the larger States, including 

Note o 8 y r. envoy. Gwalior, may for the present be on a 

better footing, the predatory instincts, rapacious tendencies, and aggressive 
methods of the Mahrattas remain the same; and it is none the less necessary 
now to defend the petty Chieftains against their encroachments than it was 
when Malcolm settled Malwa.” Mr. Henvey put out of consideration Chiefs 
holding on guaranteed sanads which exclude the jurisdiction of the superior 
Darbar, and Chiefs holding directly of the British Government. If the juris¬ 
diction of the superior Darbar was excluded by formal documents, no question 
ought to arise. Chiefships held direct of the British Government were not 
“ guaranteed” in the sense in which that term is used in Central India, for it 
there implies “a settlement mediated between superior and inferior by the 
British Government.” With regard to all the rest, he wrote—“ The theory 
generally is that the superior Darbar lias no jurisdiction. The guaranteed Chief, 
whether he be a powerful prince or a small Bhumia, is supposed to settle his 
Dwn petty cases, civil and criminal, but the Political Agent has jurisdiction 
when the cilminal cases are of importance and when the civil cases relate to 
matters in which the personal interests of the Chief hiroself or the interests of 
persons other than his subjects are involved. In practice, however, the inter¬ 
ference of the superior Darbar will be found to vary according to the opportuni¬ 
ties for encroachment which the superior Darbar has enjoyed; and in like 
manner the control of the Political Agent varies from close supervision to the 
mere hearing and disposal of such cases as are specially brought to his notice. ” 
Mj*. Henvey’s conclusion was that ''each case of disputed jurisdiction mmt he 
taken ^^p as it arises and decided on the merits according to varying considera¬ 
tions^ such as the traditional character and policy of the suj>erior Darhar^ es- 
pecially totoards the Chief concet'ned, the history and position of the subordi¬ 
nate Chief, the nature of the holding and the practice hitherto followed^ In 
developing this case-law certain guiding principles, he thought, should be recog¬ 
nised. These were — 

“ First. —Where the relations of the superior Darbar with its subordinate 
Chiefs have been generally good, as in the instance of Dhar, and the Darbar has 
in practice exercised jurisdiction, there is probably no need for jealous inter¬ 
ference so long as the jurisdiction is fairly and reasonably exercised. 

“ Second. —With regdrd to other Darbars, such as Holkar and Sindhia, pre¬ 
scription is the safest rule. No encroachments by the superior Darbars upon 
prevailing practice should be allowed except for the strongest reasons, and even 
in weighing claims based upon prescription a distinction must be drawn between 
classes of Chiefs. Scarcely any length of prescription would justify a departure 
by the superior Darbar from the express*terms of a sanad. On the other hand, 
if the subordinate be a more Tanhhadar, that is to say, a mere recipient of cash 
or an assignee of the revenues of villages, the onus probandivfodd lie upon him 
to show that owing to special ciroiunstances he had from time immemorial 
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enjoyed an immunity from judicial interference.” But Tanhhadara in the enjoy¬ 
ment, over and above cash payments, of villages guaranteed by sanads not ex¬ 
cluding the jurisdiction of the superior Darbar, or of some villages so held, and 
of others to which the guarantee does not extend, would be dealt with on the 
basis of their village holdings. 

Chiefs, other than Tankhadars, holding some villages on sanads, not excluding 
the jurisdiction of the superior Darbar and other villages without guarantee, 
would require veiy careful treatment. “ The test would be whether the con¬ 
cession of jurisdiction to the Darbar in part of the estate would or would not 
destroy the Thakur’s privileges in the other part. Very long prescription enjoyed 
without dispute and without practical injury to our dependents or our policy 
might decide the question.” 

In the case of Chiefs, other than Tankhadars, holding simply on guaranteed 
sanads, which do not exclude the jurisdiction of the superior Dai'bar, “ nothing 
short of long, continuous, and undisputed prescription riiould avail to establish 
the claims of the Darbar.” 

" Lastly,” said Mr. Henvey, “ whenever and wherever the jurisdiction of 
the superior Darbar is coaoeded, or recognised as existing, within guaranteed 
estates of any kind, this should be done on the clear understanding that the Gov¬ 
ernment of India reserves to itself the right of intervening, if necessary, to guard 
the guaranteed holder against any proce^ings which may disturb the guarantee 
or otherwise injuriously affect the holder.” 

This note wfas received with a letter dated April 22, 1889, and the principle^ 
enunciated in it were denai-of&cially approved on October 30, 1889, with the 
remarks that the Agent to the Governor-General should bear in mind " the 
importance of not encouraging anything that bears the semblance of encroach¬ 
ing upon the legitimate rights of the superior Darbars,” and that our position 
w^ould be " all the stronger if we show that we are thoroughly impartial in the 
whole matter.” 


§ 602. The leading case -on the present jsubject is that of the Th^kur of 
mv » T. 1 V, Agra-Barkheda, who held certain villages 

The Agra-Barkheda ease, 1890. ■ i • ‘ i,j. _/ x j i o- i? • 

and rights on sanads granted by Sindhia 
at the instance of the Political Agent, Gwalior, and certain other villages with¬ 
out sanads. The case was reported by Mr, Henvey on February 24, 1890. He 
explained that the main position which he assumed in his note abstracted above, 
was " that in dealing with disputes between superior Darbars and guaranteed 
holders the essential point is to keep the privileged rights intact, and for that 
end to place accidental or unguaranteed rights as nearly as possible upon the 
same footing with guaranteed rights, subject to such varieties only as might be 
found to be sanctioned by prescription, sufferance, and usage.” He also held— 
I.—" That when the holding is mixed, the guarantee should be strictly 
construed, and, if necessary, enforced, and that for the unguaran¬ 
teed part of an estate the Thdkur is entitle'd at least to the good 
ofiB-ces of the Political Agent, without whose knowledge and per¬ 
mission the superior Darbars should not be allowed to encroach 
upon the unguaranteed estate, includiug amongst encroachments 
(1) iacreaso of quit-rent; (2) imposition of new and unauthorised 
cesses; (3) judicial interference not sanctioned by long and undis¬ 
puted usage; (4) punitive proceedings agamst the Thakur liim- 
self.” And—■ 

II.—*• That whereas guaranteed Thakurs in Central fndia are under the 
express and immediate protection of the British Government, all 
Thdkurs may, according to the circumstances-of each case, invoke 
our kindly influence and good offices; and those Thdkurs, who are 
partly guaranteed and partly unguaranteed, have in vutue of the 
guaranteed part, a special claim in case of need to our protection 
over the whole.” 

Mr. Henvey then applied his principles to the case of the Thdkur of Agra- 
Barkheda, setting aside a waiver of the guarantee made by the Thdkur and 
approved by the Government of India in 1875, under a misapprehension of the 
facts. " The holder,” Mr. Henvey said, “ of guaranteed privileges cannot be 
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held free to contract himself out of those privileges without the specific consent 
of the guarantor.’^ He proposed that the Thdkur should he retained under our 
protection, as above described and defined, though he could not he expressly 
guaranteed for any other ■ rights and tenures than those set forth in his sariads. 
Arrangements were also suggested for the determination of the number ot 
villages which the Thakur was entitled to hold and for the adjustment ot bound¬ 
aries and accounts between him and the Gwalior Darbar. 

The Government of India replied that they were prepared to accept the 
general principles which Mr. Henvey wished to lay down for the guwmnceot 
Political Officers in dealing yith disputes between the superior Darbars ot Central 
India and their feudatories; and they approved his proposed application ot those 
general principles to the particular case of the Thakur of A^a-Barkhera. 
The practical relinquishment by the Thakur of his guarantee in’ 1875 was not 
properly brought to the notice of the Government of India at the time, and 
they could not acquiesce in it. 

There is no doubt that these official orders communicated on June 16, 
1890, were intended to approve the principles set forth by^ Mr. Henvey both m 
his note of 1889 and in the Agra-Barkheda case. This point has been expressly 
ruled in the case of the Thdkur of Bhatkheri, of which the facts need not be 
stated.'^ 

The note of 1889, and the Agra-Barkheda case taken together illustrate the 
extensive residuary jurisdiction held by the British Government in the estates of 
guaranteed Thakurs in Central India, and the principle that on grounds (u pre¬ 
scription, in the absence of countervailing political considerations, part^t that 
residuary jurisdiction may, if necessary, be conceded to .supenw Darbars, 
without, however, abrogating general rights of protection. Mr. Henvey, tor 
instance, excluded from his proposals the case of certain guaranteed estates in 
Dhar in respect to which the Government has for special and exceptional reasons 
conceded to the Maharaja the privilege of exercising jurisdiction.^^ 

§ 603. The correspondence just abstracted relates to the question of the 
exercise of residuary jurisdiction in the case of the mediatised Chiefs of Central 
India by one or other of two authorities, the British Government or the superior 
Darbars. But the powers of the mediatised Chiefs generally wore defined in 
The powefs of mediatised Chiefs do- 1862 in such a way _as to leave large resi- 
fined in 1862. duary jurisdiction in the hands or tne 

British Government, the question as between the Government and the Darbars 
coming up for settlement, as we have seen, many years afterwards. .Noting on 
March 10, 1864, Mr. iUtchison wrote **—“ In April 1862, Major M^de 
referred for orders a case in which the Chief of Rajgarh, one of the guaranteed 
Chiefs in Central India and a tributary of Sindhia, had sentenced one of his 
subjects to twenty years’transportation for murder. The sentence had been 
forwarded to him lor , confirmation, but he could find no^ orders authorising 
him to act. He presumed that independent rulers like Sindhia, Holkar, and 
theBegamof Bhopal, could dispose of such matters theniselves, except when 
the trial was presided over by a British officer. But Major Mtode wished tor 
definite orders for his guidance as regards both the mediatised Chiefs in Central 
India and the Chiefs in Bundelkhand. The question as regards the mediatised 
Chiefs was disposed of in the orders of April 23, 1862, in which it was declared 
■that these Chiefs have not the powers of life and death, but must refer all serious 
cases, whether intertjurisdictional or not, to the Political Agent.” This ^ 
to be the origin of the 10th rule in Aitchison relating to the mediatised Chiefs 
which, as we noted in paragraph § 315, is not covered by the orders of 1864. 


” See Government of India letter to the Agent to the 
Governor-General in Central India^ No, 3824»-I., dated 
October 20, 1894. 

^ The whole discussion originated in a question between 
the guaranteed State of Bakhtgnrh and the Dhar Darbar. 
It has been thought sufficient, however, to give merely the 
ircsults in the text. See for further partienkrs, Pro., A 
Political I, March 1883, Nos. 144-146, February 1884, Nos. 
61—64, and Pro-, Internal A, April 1886, Nos. 52—56. 

« Pro, Political A, May 1864, No. 64. 


** See also Pro., Judicial A, April 1862, Nos. 65-56, and 
January 1863, Nos. 6-6. It appears that the nctunl ruling 
to whiclj Sir Charles Aitchison referred is Foreign Depart¬ 
ment Resol ation No. 173, dated April 23, 1862, which 
explained the practice as regards powers of Chiefs in 
Malwa, declined to alter it, and declarpcl that ** the Chiefs, 
who have not the power of life and death, refer all seiiotis 
casoH, whether inter-jurisdictional or not, to the Political 
Agent.’* 







§ 504. In that year the case of the Bundelkhand Chiefs was very fully 
The powers of the Chief of Beva ajad considered. On the political history of 
the BundeikhsQd Chiefs, 1864. Qf the country enough has already 

been said in paragraph § 239. The case of Rewa in Baghelkhand was considered 
with that of the Bundelkhand Ohiefships; and it was decidedthat Rewa, 
Orchha, Datia and Samthar, aU Treaty States, need not refer capital sentences 
for confirmation. As regards the Chiefs holding under sanads, it was directed, 
as already said in the paragraph just quoted, that they must refer all heinous 
cases involving sentences of death, or transportation or imprisonment for life, 
to the local oflSicera of the British Government. In confirming these orders the 
Secretary of State, Sir Charles Wood, added—“Her Majesty’s Government 
desire that the officers under whose supervision and control these petty States 
are placed, should be reminded that the policy to he observed towards these 
Chiefs should he one of indulgence and forbearance, and all unnecessary inter¬ 
ference with their rights and privileges and independent action should be oiire- 
fuUy avoided.” 

§ 505. In 1867 the Chiefs of Panna, Bijawar, and Ajaigarh appealed against 
The powers of certain Bundelkhand the orders of 1864, and Sir Richard Meade, 
Chiefs extended in 1867. ^ ^ the Agent to the Governor-General, 

suggested that some distinction should be made in favour of the more important 
Ohiefships. The Government of India could not allow that the orders of 
1864 in any way contravened the previous assurances given by Government 
to these Chiefs. But they said “ the same considerations “which led to the re¬ 
strictions then imposed may now be held to justify their relaxation in the case of 
any Chief who, by personal qualifications and enlightened policy, proves 
that the administration of justice may, in respect even of the most heinous 
classes of crime, be entrusted to him.” On the recommendation of Sir Ricliard 
Meade sanads were accordingly granted to the Chiefs of Panna, Baoni, and 
Bijawar, which empowered them to decide all criminal cases on the conditions 
■ that their death sentences should be subject to confirmation, and that periodical 
reports of all cases in which sentences of transportation or imprisonment for life 
were passed, should be submitted to the local Political Officers. It was further 
declared that the authority thus conferred would be at any time suspended or 
revoked, should circumstances so require; and that the full powers bestowed 
would continue only so long as the Chief merited the distinction and would not 
nece^arily be transmitted to his successori 

§ 606. In 1886 it appeared that the Chiefs of Panna and Baoni, who had 
succeeded to their States since the grant of sanads as above, claimed full 
jurisdiction as of right: and that the Chief of Ajaigarh, to whom no sanad 
Further sanads empowering certain had been granted, had been allowed to try 
sanad Chiefs granted in 1887. all heinous cases. The Maharaja of Ajai¬ 

garh was a minor when the sanads were issued in 1867, and though he was 
included in the proposals of that time, the question of formally investing him 
was overlooked when he came of age. It seemed desirable to mark the facts that 
the privilege of supreme jurisdiction was personal and depended on the grant of the 
Paramount Power; and the opportunity was also taken to pronounce a definite 
mbng as to the powers of the petty Chiefs and Jagirdars in Bundelkhand. The 
Maharaja of Bijawar was reported to be quite unfit for the exorcise of extensive 
judicial authority, and the concession made to him by the sanad of 1867 was 
withdrawn. Sanads similar to those of 1867 were granted to the Panna, Baoni, 
and Ajaigarh Chiefs. As regards the petty Chiefships and jagirs the decision'^ 
The powers of other Sanad Chiefs de- was “ to recognise the existing practice 
fined in 1887. ^ under which the Political Agent, subject 

to the general rale that all heinous offences, such as murder, culpable homicide, 
robbery, noischief by fire and rape, must be tried by him, exercises his discretidh 
as to whether it is necessary to interfere in other oases or not.” 

§ 607. The date of these orders was May 28, 1887. In October of the same 
year Colonel Bannerman, Officiating Agent to the Governor-General for Central 
Orders of 1888 regarding interjuris- India, reported that in Western Malwa it 
dictionai oases in Western Malwa. been the practice for many years for 


“ PW., Political A, May 1864, Noa. 62-66, 

Pro., Political A, April 1867, Nos. 88-40. 

17 Pro., Internal A, August 1886, Nos. 228-281. 

Pro., Internal A, June 1887, Nos. 167-172. For other 
precedents for enhancing the criminal judicial powers of 


Ruling Chiefs see the following cases; Chsrkhari, Pro , 
Internal A, March 1894, Nos. 220-222, and June 1894, 
Nos. 196-199. Chhatnrpnr, Pro., Internal A, January 

1894, Nos, 100-102. Kolhapur, Pro., luternal A, May 

1895, Nos. 19-20, ^ 
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tlie Political Agent to interfere in inter-jurisdictional cases; that is in cases, civil 
and criminal, in which the parties concerned are not subjects of the same State. 
"It is laid down,” said Colonel Bannennan, “in an extract from a Foreign De¬ 
partment Resolution marked No. 173, dated 23rd April 1862, that even in the 
case of substantive States,'such as Sindhia and Holkar, the Political Agent, ad¬ 
judicates, as representative of the Paramount Power, cases in which the offenders 
are of one State and the plaintiffs of another. In 1862 the Governor-General in 
Council was opposed to any alteration of the practice which has obtained in 
Malwa since 1818.” Colonel Bannennan pointed out that the great States of 
Indore and Gwalior now had more or less organised systems of justice, and he saw 
no reason why inter-jurisdicttonal cases should not be dealt with in ’Western Malwa 
as they were dealt with elsewhere in Central India; to this end he proposed that 
in civil cases the Political Agent should have no judicial jimisdiction and should 
merely act as a Pohtical Officer to prevent palpable miscarriage of justice. In 
criminal cases Colonel Bannerman thought the Political Agent shoted not, as . a 
rule, “ interfere where any of the larger States are concerned on both sides, or 
where the case would be tried ordinarily in the courts of such State. Crime 
should be considered local, and an offender of whatever nationality should be tried 
in the State where his offence is committed.” The Government of India after 
consulting Sir Lepel Griffin, who agreed with Colonel Bannerman, rephed^® that 
they tentatively accepted the opinion expressed by Colonel Baimerman that there 
was now less necessity for interference in inter-jurisdictional cases than there was 
in 1862, when the Governor-General in Cormch resolved to maintaiu the existing 
practice. " Steps,” they said, “may accordingly be taken to gradually introduce 
such relaxations in the practice as may appear to you safe and advisable with 
a due regard to the character of the administration of the States concerned.” 

§607A. Not long afterwards a question arose whether the Jagirdar of 

Principle® laid down in 1890 to guide Alipwa, one of the petty Chiefs of Bun- 
tho discretion of the Political Agent, delkhand, might dispose of a case of high- 
Bundeikhand. way robbery without reference to the Poh¬ 

tical Agent. Mr. Henvey, the Agent to the Governor-General, bearing in mind 
the general pohey inculcated by Sir Charles Wood’s despatch of 1864 (quoted in 
paragraph § 604 above) instructed the Pohtical Agent that if he were satisfied 
as to the Jagirdar’s capacity to inquire into a heinous charge of the kind, he 
might confine his proceedings to confirming, annulling, or revising the decision of 
the Jagirdar when reported to him. Mr. Henvey construed “ the rulings of Gov¬ 
ernment as requiring trial by the Pohtical Agent in the sense that the final order 
rests with him, and not in the sense that he is bound to conduct all the pro¬ 
ceedings of every important trial in his own Court. But the extent of the 
Pohtical Agent’s interference is discretionary with him and must be measured 
by his knowledge and experience of the Chief’s character and of the judicial 
machinery of the State.*’ 

Mr. Henvey was informed that he had thus correctly interpreted the wishes 
and pohey of the Government.’* 

In February 1891 it was decided “ that the aanads granted in 1887 to the 
Chiefs of Ajaigarh, Baoni, and Panna do not apply to any criminal case in which 
the person accused, or any one of the persons accused, is a European British sub¬ 
ject or of European or American nationahty. 

§ 608, The correspondence of 1880-81, from which we have quoted in para¬ 
graph § 467 passages relating to the position of Superintendents, resulted in the 

Powers of Central India officers in clear definition of the powers to be 
the exerois© of residuary jurisdiction entrusted to various classes of officers in 

e ne xn 8 3 to 1891. Central India in the exercise of residuary 

jurisdiction. This was effected by several notifications ’ of 1883, of which one 
was cancelled and reproduced in a slightly amended form in 1891. As usual 
the notifications were issued by the Governor-General in Council in exercise of 
the powers conferred by sections 4 and 6 of the Foreign Jurisdiction and Extra¬ 
dition Act, and of all other powers enabling him for the purpose. The most 
important provisions, which were not altered by the amendment of 1891, were— 
firsti " that every Political Agent for the time being accredited to a Native 


Pro., Internal A, January 1888, New. 147-150. 

Pro., Internal A, May 1890, Nos. 61-64. 

Pro., Seoret I., March 1891, Nos. 1-4 (case of Jules 
Prancl, an American), 


1 Notifications Nos. 1768 to 1770-1., dated June 27, 
1883, and No. 6023-1., dated December 24, 1891 -Afao- 
'pheraon*s Zists, Central India, pages 42-43, 
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State in the Central India Agency shall exercise ® within the limits of that State 
{in all cases in which such powers may lawfully be exercised by the Gover¬ 
nor- General in Council within such States), the powers of a District Magis¬ 
trate and a Court of Session as described in the Code of Criminal Procedure 
and, secondly, that none of the notifications applied to proceedings against Euro¬ 
pean British subjects or persons jointly charged with European llritish subjects. 

'1 his was necessary as the residuary jurisdiction of the British (Jovemment audits 
jurisdiction over European British subjects rest on entirely different foundations. 
We may further remark here that when the Government of India thus regular¬ 
ised the exercise of residuary jurisdiction in Central India in terms of the Code of 
Criminal Procedure, they did nothing inconsistent with their later decision 
quoted in paragraphs § 488 and § 489 above rejecting certain proposals of a 
majority of the Bombay Government. What was here placed on a systematic 
bas^is was jurisdiction over Native Indian subjects of Her Majesty, and the 
jurisdiction which must in any event be exercised by Political Officers in cases 
beyond the competence of Chiefs,with limited powers. But the Bombay pro¬ 
polis of 1890 went far beyond this and aimed at regulating by the judicial 
methods of the Codes the intervention of Political Agents in those cases which 
did not come to them in the exercise of their residuary jurisdiction, but were 
actually within the limited powers of the Chiefs under their charge. This 
would have been a complete confusion of political with judicial authority.. 

§609. Drawing into a focus the light thrown on residuary jurisdiction in 
Central India by the proceedings abstracted above, we find the conclusions about 

to be stated sufficiently clear. It may. 
Summary. indeed, be doubted whether the decision of 

Eebruary 1891 expressly excludes the jurisdiction of the four Treaty States 
over persons of European or American nationality (vide^ paragraph § 607A); 
but if their jurisdiction is not so limited by that decision, it may be presumed 
to be so limited by the general practice in India; hence the terms of head (8) 
in this summary:— 

(I) It is the general rule ® in Central India that a mediatised Chief has 
not the power of life, and death, and in criminal cases within his jurisdiction 
must submit all trials for heinous crimes and all sentences of death or trans" 
portation or imprisonment for life to the local officers of the British Govern¬ 
ment. 

(5) But the superior Barbar may sometimes claim certain jurisdiction 
over a mediatised Chief ship. A question of this kind must be decided on Us 
merits according to varying considerations, such as the traditional character 
of the superior Barbar towards the Chief concerned, the history and position 
of the subordinate Chief, the nature of the holding, and the practice hitherto 
followed. Detailed rules have been laid down to guide the application of this 
principle. 

(3) A guaranteed Chief cannot waive his privileges without the assent of 
the Baramount Bower. 

{4) If the jurisdiction of the Darbar he allowed, the Government of India 
still have the right of intervening, if necessary, to guard the guaranteed Chief 
against any proceedings which may disturb the guarantee or otherwise inju¬ 
riously affect him. 

(6) In civil cases, on the assumption that the superior Darbar has no 
jurisdiction, the BoUtical Agent usually has jurisdiction if the case relates to 
a matter involving the personal interests of the mediatised Chief himself or 
the interests of persons other than those under the authority of the Chief. 

(6) In Bundelkhand and Baghelkhand the four Treaty Chiefs of Bewa, 
Orchha, Datia, and Samthar have full criminal jurisdiction, and can pass 
capital sentences without confirmation by any British authority. 

(7) Full criminal jurisdiction, subject, however, to the confirmation of 

death sentences and to the submission of certain reports, has been conferred by 
sanad on certain Chiefs in Bundelkhand as a personal concession which may 
be revoked, if necessary, and is not inheritable by their successors. _ 


» A similar Notification, No. 1916-1., dated May 28, 
1884, lias boon isfued for Bajputana; except that for the 
words “shall exercise** the words “may, in his discretion, 
cxctcise*' have been substituted LiiUt 


Maiputana volume, page 27. 

3 Aitchiaon, IV, page 7, rule 10. The rule la atnted in 
this general form on the authority of Aitchiaon and of 
the note quoted in paragraph § 603. 
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(8) The full criminal juriediclion probably of the Treaty Chiefs, and 
certainly of the Sanad Chiefs so\empovoered, does not extend to the trial of 
persons of European or American nationality. 

(9) In the Sanad States of Bundelkhand, where the Chief has not been 
specially empowered, the Political Agent tries all heinous offences and may 
interfere in other cases at his discretion, 

{10) It is, however, the policy of Government to avoid unnecessary inter¬ 
ference with the Chiefs of these States ; and even in important oases, the Pali, 
tical Agent, if the Chief is competent, may confine himself to confirming, 
annulling, or reversing the decision. Whether interference is necessary or not 
will largely depend on the knowledge and experience of the Chief and the 
character of his judicial arrangements. 

{It) The powers of British officers exercising residuary Jurisdiction in 
Central India have been defined in terms of British lotos by notifications issued 
under the executive authority of the Governor-General in Council. 

§61,0. The Rajasfchamk Court in Kathiawar may properly be noticed in 
The Bajasthanik Court, Kathiawar. tWs chapter, because it exercises a jurisdic- 
its origin. tion delegated in part by the Chiefs and 

in part by the British Government, and that part of the jurisdiction which has 
been delegated by the British Government is residuary jurisdiction and was 
exercised by the Agency officers. When the judicial arrangements of Kathia¬ 
war were re-organised by Major Keatinge in the years 1863 to 1866 inclusive,‘ 
one of the principal causes of outlawry was left unremedied, and might, indeed, 
have been even aggravated had there not been a general belief in the Province 
that a remedy would be applied.® It is no exaggeration to say that before we 
petrified possession by preventing war there were thousaniis of landholders, 
Girasias and others, in Kathiawar, who were, if language implying ideas of law 
can he properly used to describe a state of anarchy, the petty sovereigns of 
their own holdings, and who, at any rate, exercised in their own villages an 
exclusive jurisdiction, so far as any juris^ction was exercised at all. These 
landholders, free from all effective rule or control, professed allegiance to this 
considerable Chief or that according to circumstances and the chances of war.^ 
The bigger Chiefs collooted tribute from an area which expanded or contracted 
with their degree of strength to enforce their demands. With good luck the 
Girasia of a village or two might rise to be the founder of a State and assume 
the title of Thdkur or Eaja. With bad luck an independent Girasia might fall 
into a subordinate position beneath some Chief or Talukdar, to whom he would, 
surrender some part of his lands or rights, probably as the price of protection or 
forbearance. But neither the payment of tribute nor the acknowledgment of 
subordination seems to have upset the theory of the Girasia, that he was, or ought 
to be, uncontrolled in his dealings with his own original or remaining domain.® 
In the larger States there was a special cause which stimulated the kaleidoscopic 
shifting of jurisdictions. It was the custom to assign certain villages to the 
Bhayad, that is, to the cadets of the ruling house, the collateral relatives of 
the Chief.- These assignments were intended for maintenance only; hut if a 
member of a Bhayad was strong enough to do so, he would set up a separate 
State of his own. 

In 1863 it was estimated that there were some fifteen thousand subordinate 
Girasias in the Province; and one effect of Major Keatinge’s re-organisation was 
to leave many or most of them at the mercy of their Chiefs. Between the Chief 
and his Bhayad and the Chief and his Girasias there is a natural bpposition of 
interests, and in early days the Agency oflicers sought to compose the ever- 
recurring disputes by political mediation. This process failed; proceedings weie 
desultory ; decisions were not enforced or were re-opened; cases dragged on for 
twenty, thirty, or even forty years; and crowds of petitioners followed the camps 
of the Political Officers. To evolve settled civil rights out of a chaos of conflict¬ 
ing semi-political claims required more than attempted compromise a nd well- 
meaning advice. The case was one for a survey of lands and the exercise of a 
special civil jurisdiction. 


§L 


* For Major Keatinge’s proceedings and the origin and 
Tlature of onr crimiml residuary jurisdiction in Kathiawar, 
tee paragraphs § 192 to § 201. 

^ See memorandum by Colonel Law in Pro., Political A, 
July 1872, Kos26l—254. The authorities for the greater 


part of this paragraph will be found in Sir William 
Wedderbum^s memorandum of November 20, 1870, in the 
same Proceedings. 

® This theory of the position was long lived. See para* 
graph 8 of Mr, Peile’g No, 149, dated April 18,1876—Pro., 
Fouticol A, Jane 1877, Nos. 209—220, 




The arrangements of 1866 cleft in two with a clean stroke the mass of 
Girasia and other cases more or less of a civil nature, which were chronically 
pending between pretty powerful subjects and the Darbars. The cases which 
were within the jurisdiction to be exercised by the Chief according to his class w;ere 
henceforth to be decided by him, and cases beyond the powers of the Chief were 
to come under the cognizance of the Agency officers in the^ exercise of their resi¬ 
duary jurisdiction. An immediate consequence of this division of cases was that 
a multitude of Girasias, whose claims were within the judicial competence of 
their Chiefs, could no longer petition the Agency officers to redress their griev¬ 
ances. In a Giras case within his powers a Chief became a judge in his own 
cause, and a judge from whose decision there was no appeal. The Girasia whose 
case the Chief decided was thus sent back for redress to the very person of whose 
acts he complained.^ The evil was acknowledged; and though the Chiefs at first 
evinced reluctance to meet the views of Government, they eventually, in 1871 
or 1872, deputed reprasentatives to Poona and Bombay, where discussions 
extended over several weeks, part being taken in them by Bombay Political 
Officers versed in Kathiawar affairs.® At length a scheme was settled which was 
submitted for acceptance by the Chiefs of the first and second classes as their 
proposal, and was approved and sanctioned by Government in 1873.® 

§ 611. The scheme comprised a survey and a settlement of lands and rights, 

and the establishment of the Rajasthanik 
Constitution of the Court. Court to attest the records of rights and 

determine matters in dispute between Chiefs and Bhayads or Mulgirasias. By 
the word Mulgirasia, as used in the rules * establishing the Court, is meant an ori¬ 
ginal proprietor or descendant of an original proprietor who, retaining a part of 
his landed property or rights over landed property, has made over the other part 
to a Chief. And the word includes Girasias holding or claiming rights sitmlar, in 
the judgment of the E^asthanik Court, to those of Mulgirasias. If a Bhayad 
or Mulg^irasia accepts the terms offered to him by the Barbar at the time of 
survey and settlement, the result is registered by the Court. If the terms are 
not accepted, he may apply to the Court, who will decide the matter. From 
the order of the Court there is no appeal, but its proceedings are subject to the 
general control of the Paramount Power exercised through the Political Agent in 
Kathiawar. Cases are heard by the President and two members of the Court.'® 
The President is appointed by Government from among persons proposed by the 
Darbars. The members of the Court are six in niunber and are selected by 
Government from among twelve persons named by the Darbars. If the Presi¬ 
dent and the two sitting members caimot agree, the case is referred to the Poli¬ 
tical Agent, whose decision is final. 

§ 612. The Court takes cognizance of all Giras bases arising in all the 
• . ^ Stjites of Kathiawar of whatever ckss. The 

Jurisdiction of the Court. jurisdiction of the Court is apjpellate in 

respect of all cases arising in States of the first and second classes and in respect 
of cases within the limited jurisdiction of States of any lower class; but in 
respect of cases beyond the limited jurisdiction of these States, which formerly 
came under the residuary jurisdiction of the Agency officers, the Court exercises 
an original jurisdiction." The Bombay Government explained that the distinction 
drawn between the original and appellate jurisdiction of the Court was one 
rather of form than of reality. “ The smaller States,” they said, “ cannot be 
recognised as possessing a right to pass formal decisions in the cases beyond their 
ordinary cognizance, but they will have the same opporturity of offering terms 
to their Girasias, which will in point of fact amount to passing a decision appeal- 
able to the new Court.” In July 1873 the Acting Political Agent, Kathiawar, 
very concisely described the peculiar position of the Court. “It exercises,” he 
said, “ a jurisdiction partly delegated by the Chiefs, and partly transferred 
from the Agency Comts, and may be said to be established by the Darbars 
under regulation and sanction by Government.” 


t Sir Charles Wood’s despatch No. 41, dated December 

Political A, July 1872, Xos. 251-254; May 1873, 
Nos. 292-294, July 1873, Nos. 181-186. 

» The rules are in Aitchison, VI, pages 217—-221, and 
may be referred to for a more elaborate definition of Mul- 
irirasia and further details. 

By supplementary rule 3 the President may, if neoes- 


y, associate with himself either one or tw'o Chief Kar* 
iris in place of a member or members of the Court, 
Bombay Resolution No. 762, dated February 4, 1873; 
)., Political A, July 1873, Nos. ^ 

Bombay Resolution No, 1533, dated March 12, 1873 j 
i. 

Prn.. PoUticftlA. Oct, 1873, Nos. 221*224, 
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§ 613 The arranfirexneiits above described were sanctioned in 1873 for three 
^ years only, but have been continued by 

^working .nd o. .hd „{ up to date. 

The surrey and settlement conduoted by the Barbara under the superintendent 
of a British officer, have proved a very extensive undertaking. By March 31, 
1893, the Court had settled “ 964 boundary disputes; and its proceedings 
were recorded in six volumes of decisions inland cases and 1,809 statements of 
rights; which means that in that number of cases the relative nglits^of the 
Bhayod or Miilgirasia and the Darbar have been recorded in minute detail^ 

It was supposed that the sujvey would strike at the root of the evik t6 be eradi* 
cLd by providing against all encroachments in time to come. But the latet 
information is that Giras disputes are olironic, that the flow 
Court lias oiltstrippod the rate of disposal, and that the suits instituted in the 
year ending March 31, 1893, numbered 343, or 123 above the average.^ At the 
presept moment (November 1894) the Secretary of State has mnctoned the 
ietention of the Court for a further period extending to December 31, 1896 , 
but it appears to he acknowledged that means will be necessary to maintam the 
decisions of the Court and apply them as precedents in fresh dispute; and pro¬ 
posals liave been invited for a reduced establishment at less cost. The expense 
IS home by the Darhars, " and on this last occasion of renewal of sanction, six 
States refused to agree to the continuance of the arrangements. Their dissent was, 
however overruled-*** The only principle that we need deduce from this narra¬ 
tive by Wy of summary is i\Jwhen a number of States have joined with the 
British Quveromerd in estahlishUg a Court to exerc^se certain eiml juris¬ 
diction in State territory, certain of these States may not withdraw from the 

arrangement except with the permission of the Paramount Power. ^ 

S 614. In so far as the power and jurisdiction of the Rajast^mk Gonr 

^ . n n snrine from 4he regulation of British resr 

deteaffiurisXtion. ® duary jurisdiction by the British (^yern- 

ment, the case resembles the cases heretofore discussed of the exercise of British 
jurisdiction in State territory independently of any express grant So tar m 
the power and jurisdiction of the Court may ho ascribed to overt acts of the 
States of Kathiawar conferring the same upon it, the case r^emhles the 
which we are about to discuss, viz., those in which the j^sdiction of the British 
Government, or of some wholly or partially British tribunal, is avowedly based 
upon the express grant or deliberate act of the State_ authoritie^ And we may 
here redeem the promise made in paragraph § 466 to distingmsh between the c^- 
sion and the delegation of jurisdiction. The distinction, indeed, is apparent on the 
face of the Foreign Jurisdiction and Extradition Act. The preamble Tecites that 
the power and jurisdiction which the Govornor-General m Council h^ withm 
divers places beyond the limits of British India ’ have “ from time to time been 
delegated to Political Agents and others acting under the authority of the 
GovOTUor-General in Council;” and treaty, capitulation and. are expressed 

in the preamble as being amongst the means by which the power jimsdiotion 
have accrued. Section 4 of the Act is even clearer. ^ It say8-‘‘^e Governor- 
General in Council may exercise any power or j^s^ction wtaoh he for the 
time being has within any country or place beyond the tots of Bntisk India, 
and may ""delegate the same to any servant of the Bnt^h Indian Gove^ent 
ta such manuOT and to such extent as the Governor-General in Councfl from 
time to time thinks flt.” Clearly, so far as regards any juiasdiction origmating 
in an express grant, what the Act contemplates is that the a^^isdiction should 
he ceded to the Governor-General in Council, and that the Governor-General 
in Council should then proceed to delegate the jurisdiotion so acquired, ns he sees 
fit, to ofiicers who will make it practically operative. Accortoly where there 
is British jurisdiction in State territory which toGovemor-General in Council 
exercises through servants of the British Indian Government avowe^y m_ con- 
Luence of an express grant by a Rulmg Chief, we propose to rail that juris- 
diction ceded jurisdiotion; which it clearly is if regard he had to its orjgm. 
though it is also delegated jurisdiction, if regard he had to the^ manner of its 
e^rcise The most familiar illustration of ceded jurisdiction is the jurisdiction 


Pro , Tntern«l A, Ortoher 1887, Nos. 409-411. 

>» Pro., Internal A, August 1894, Nos. 2^6^ 

Secretary of State's despatch No. 49, dated Avril 17» 
-1873, paragraphs 6-7 j Pro., Political A, May 1873, Nos. 
292-294. 


^7 Paragraph 9 of Bombay Government letter No. 1970, 
dated April 8, 1873. 

Secretary of State’s despatch No. 76, dated October 
11, 1894, 








over railway within State limits, and we shall adduce helow some other 

illustrations. On the other hand, there are oases in which a Darhar does not 
directly grant jurisdiction to the Governor-General in Council to be delegated 
by him to others, hut of itself, with or without communication with the 

Supreme Government, authorises some British officer or some specially consti¬ 
tuted tribunal, whether it be a mixed Court or consist entirely of British 
officers, to exercise certain of its own powers. Here the jurisdiction is dele¬ 
gated by the Harbars ; and we propose to limit the term delega-ted jurisdiction, 
as about to be employed, to the juidsdiction exercised by special tribunals or 
British officers so empowered. Thus there are two kinds of delegated jurisdic¬ 
tion, viz., delegated (1.) by the Governor-General in Councilor (2) by a Native 
State. In all ceded jurisdiction there must be delegation by the Governor- 
General in Council for the purpose of conducting particular trials.. But 
when we speak of delegated jurisdiction, we shall mean, unless the contrary 
appears from the context, jurisdiction delegated by the Darbars. If they make a 
grant to the Governor-General in Council, that is a cession. Delegation implies 
subordination, and it is out of place to speak of a subordinate State as delegat¬ 
ing anything to the Paramount Power. Ind^, w;hat we _ propose to term 
delegated jurisdiction is not, in strictness, British jurisdiction at all. It is 
State jurisdiction delegated by the Euling Chief or authority for the time 
being supreme in the State to a tribunal in which the sole presiding officer, or 
one or more of the presiding officers are servants of the British Indian Gov¬ 
ernment. 

§ 516. We shall return below to the case of special Courts sitting in State 

territory for the trial of particular cases. 
The case of saia-ud-din, Bhopal, 1888. explanation of what is meant it will 

suffice to quote here the case of Sala-ud-diu, Bhopal. This man was a creature of 
the deposed Nawab, Sadik Hasan, and was convicted of torturing prisoners when 
employed in the city of Bopal as Kotwal. In August 1888 Ms wife petitioned the 
Governor-General in Council for a re-investigation of the case. Sala-ud-din was 
charged with certain other persons and was tried and sentenced to ten years’ im¬ 
prisonment by Colonel Kincaid, Political Agent in Bhopal. The sentence 
appears to have been confirmed by the Agent to the Governor-General, Central 
India. In the first paragraph of Ms judgment. Colonel Kincaid stated that the 
Begam of Bhopal had made over the prisoners for trial, and that they were 
charged in Ms Court under the authority of the Agent to the Governor-General. 
The Governor-General in Council declined to interfere. In the course of the dis¬ 
cussion Mr. Harvey James, Secretary in the Legislative Department, observed— 
“ A British Indian official can exercise in a Native State any jurisdiction which 
the Euler of the State authorises him to exercise and wMch the officer is permitted 
by the Governor-General in Council to exercise.” Sir Andrew Scoble, the Law 
Member of Council, agreed; but he added a qualification wMch need not be 
repeated here, because it was not accepted by the Viceroy, Lord Dufferin.’*® Colonel 
Kincaid having tried the prisoners as being made over to him for trial by the 
Begam, this was a clear case of jurisdiction delegated by a Euling Chief to a 
British officer. 

§ 616. We may notice next the case of British jurisdiction in Kashmir, 

because it is a peculiar one, and does 
British junsdiotion in Kashmir. wholly under any single head in 

our discussion. In the first place, the, British Government acquirw certain autho¬ 
rity by negotiation from the Maharaja of Kashnair. How much of the authority 
expressed to be acquired would hare actually belonged to the British Govern¬ 
ment without negotiation is a question which we heed not attempt to solve. 
Next, the British Government proceeded by virtue of this authority to delegate 
certain powers to British officers in Kaslunir. Finally, whatever jurisdiction the 
British Government had acquired by negotiation in Kashmir, and.whatever juris- . 
diction that Government had in that State apart from any acquisition by nego¬ 
tiation, were both regulated by. proceedings in wMch it was considered unneces¬ 
sary to obtain the conourrence of the Darhar. The Kashmir authorities were, 
however, informed of the arrangement as a matter of courtesy. 

' The case may be said to begin with a notification published on March 28, 
1873, which declared—“ By virtue of authority duly acquired in that behalf by 

agreement with the Maharaja of Kashmir, 
e ueso . the Governor-General in Council is pleased. 


“ Pro, Iiiteinal A, October 1888, Nbs. 12^127. 
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under sections 4 and 6 of Act XI of 1872 ( The Foreign Jurisdiction and Ex¬ 
tradition Act), to delegate to the British officer for the time being on duty in 
Kashmir the powers described in the following Regulations.” Then came the 
rules, of which we need (^uote only two. It was j)rovided that the British officer 
“ may direct any European British subject who is travelling or residing in 
Kashmir, and who is guilty of any gross misconduct, to leave Kaslunir forth- 
with, and may punish any person knowing of such direction and disobeying the 
same with rigorous or simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both.” 
Another rule established the Mixed Court. It said — “ Civil srits between 
European British subjoctsur their servants not being subjects of the Maharaja on 
the one side, and subjects of His Highness the Maharaja of Kashmir on the 
other side, shall be decided by a Mixed Court composed of the said British 
officer and the Civil Judge of Srinagar, or other officer specially appointed on 
this behalf by the Maharaja of Kashmir.” The agreement referred to in the 
preamble of the rules was not a formal convention or treaty. The rules were 
accepted in ’^vriting by the Kashmir Vakil on behalf of the Maharaja.^® 

§ 617. The Mixed Court did not work welP and eventually it ceased to 
^ Y, , work altogether. In 1891 no suits had 

Bevised Kules of 1891. 

years. ® In the years 1888 to 1891 it was determined to abolish the Mixed 
Court and to place the jurisdiction generally on a footing in accordance with 
existing requirements. On April 27, 1891, the Kashmir State Council was 
informed that “ inasmuch as the Governor-General in Council possesses full per¬ 
sonal jurisdiction over subjects of Her Majesty, who may happen to be in the 
territories of the Maharaja, it would not ordinarily be necessary to pause before 
issuing such orders concerning them as might appear from time to time to he 
necessary.” But as the existing regulations had been published with the assent 
of the late Maharaja, it was thought desirable to give intimation of the intended 
arrangements which were then described. On the criminal side the* Resident 
in Kashmir and his Assistant were to have the necessary powers of inquiry 
or trial in oases against (ll European British subjects; (2) Americans ; (3) 
Europeans of any nationality other than British; (4) Christians of European 
descent; (6) Native Indian subjects of Her Majesty, such Indian subjects 
being merely either visitors to the territories of the Maharaja or the servants 
of a European British subject; or (6) British subjects accused of having com¬ 
mitted offences conjointly with European British subjects. The trial of Native 
Indian subjects who ordinarily dwell or carry on business or personally work 
for gain within Kashmir territories was ordinarily to rest with the Courts of 
the Harbar. But it was “ to be distinctly understood that any such person 
convicted by such Courts has the right of making a representation to the 
Resident in Kashmir, and that if that officer considers there is ground for inter¬ 
ference, his representation on the subject to the Darbar will be attended to.” 
On the civil side the Resident and his Assistents were to be invested with 
powers to dispose of civil suits in which (1) both parties are subjects of Her 
Majesty, (2) the defendant is a European British subject, (3) the defendant is a 
Native Indian subject of Her Majesty and at the time of the commencement of 
the suit does not ordinarily dwell or carry on business or personally work for 
gain within the territories of the Maharaja. All other suits between subjects 
of Her Majesty on the one hand and subjects of the Maharaja on the other 
hand were ordinarily to be triable in the Courts of the State. At the same time 
the Darbar was informed • that the Mixed Court had been abolished because the 
Government of India did not consider that it had proved to have been a satis¬ 
factory institution. On the same day, viz., April 27,1891, the Resident reported 
to the Government of India that the above intimation had been conveyed to the 
Kashmir Darbar. On May 8, 1891, the necessary notifications were published 
in the Gazette for the purpose of carrying out the arrangements just described. 
On September 7,1891, the Kashmir Council simply recorded their assent “to the 
stipulations required by the Government of India on the subject of the exercise 
of civil and criminal jurisdiction within the territories ” of the Maharaja. The 
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record does not sliow what the Connoil understood to ho included in the stipu¬ 
lations ; but tho letter of April 27, 1891, included two stipulations, :^mely, 
first, that the Kashmir authorities should enforce the attendance of witnesses 
before tho Courts constituted by the Governor-General in Council; and secondly, 
that the suits left to Klashmir Courts in which British subjects were parties 
should be tried by selected officers.® In one of tho notifications of May 8, 1891, 
it was expressly declared that “ such portions of Foreign Department Notifica¬ 
tion No eOS-P., dated 28th March 1873”—(i.e., of the rules of 1873)— 
“ as are inconsistent with these orders are hereby cancelled.” It is understood, 
therefore, that the powers of expelling certain persons from Kashmir acquired 
from the Maharaja and delegated to the British officer in Kashmir have not been 
rescinded.* 

§ 618. The proceedings in this case 
appear to imply three principles:— 

(f) The ^British Government can acquire from a Muling Chief a limited 
and specially defined jurisdiction, and can delegate the same to its oion officers. 

(,9) The British Government is competent, without the consent of the Bar- 
bar, to regulate the exercise of British jurisdiction by British officers in State 
territory. 

(3) For this purpose the circumstances under which the British Govern¬ 
ment became possessed of the jurisdiction, which it in fact has, are iin- 
material. 

The last of these principles rests not on what was said but on what was 
done. The proceedings of 1891 not only regulated the jurisdiction of the 
British Government over certain persons, subjects of Her Majesty, but also 
altered the arrangements of 1873 expressed to be made by virtue of authority 
acquired from the Maharaja. And both of these things were done without a 
request fox' any further authorisation. 

§ 619. It is not necessary to say very much on the subject of ceded 
’ ' . . jurisdiction. Where there is an undoubted 

Ceded jansdiction. grant of jurisdiction by a Buliug Chief 

the British Government proceeds to act upon that grant and to provide laws 
f ^Tnl courts and procedure, it is unnecessary to fortify the position by demon¬ 
strating usage as it has been thought convenient to do in respect of the Cantonment, 
Residency, and residuary jurisdictions, which belong, without any grant, to the 
Paramount Power. The apphoation of laws and the constitution of courts in 
territory over which fuU civil and criminal jurisdiction has been ceded have 
been discussed in many cases at great length and with much elaboration; but it 
would servo no useful purpose to reproduce any of these discussions in _ this 
volume. The results are embodied in numerous notifications, of which it is 
probable that all of any present importance, up to the date of compilation, will 
be found in Mr. Macpherson’s Lists. To Mr. Macpherson’s voliunes, therefore. 
Political Officers should turn when in need of precedents to show what arrange¬ 
ments can or should he made for the exercise of coded jurisdiction by British 
officers. 

§ 520. It would have been necessary to explain here the obligation of 
Ceded jurisdiction 'within Bailway Ruling Chiefs to cede jurisdiction on rail- 
lands. way lands, had we not treated that subject 

fully in paragraphs § 171 to § 176 iaclusive. As an illustration of cessions of 
jurisdiction over railway lands we may refer to notification No. 1328-1., dated 
Mar ch 23, 1891 (as amended by some subsequent notifications), by which the 
Governor-General in Cotmcil applied the Railways Act, No. IX of 1890, to 
■various portions of railways lying in State territory, and issued certain orders 
under and in connection with that enactment. The preamble and schedule of 
that notification show thatbetween seventy and eighty States therein mentioned 
ceded to the British Government full jurisdiction, or all the jurisdiction they 
possessed (a phrase which covers the case of States with linuted jurisdiction), 


* Pro., External A, .Tone 1889, Nob. 185-170. 

.. „ May 1891, „ 89-97. 

July 1891. „ 162-166. 

Nov. 1891, „ 34-36. 

See uliio AitohiBon, IX, pages 346, 362-365, and appendix 1. 
The and critnioal powers of the British Joint Comuiis- 
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sioner, Ladak and Leh, under the tretity of 1870 have 
probably been superseded by the Notifications of 1591. 

* See as to this paragraph § 706 below. For the powers 
of the British Agent in Gilgit and his Assistants, fee 
Notifications Nos. 1230-1231, dated May 11^ 1893; 
Fro., Frontier A, May 1893, Nei. 4^-46, 
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> 5 /oTer lands occupied by more than twenty-fiye ® railways witbin their respective 
territorries. As a form of notification which seems in some oases to be very 
convenient we may instance notification No. 1007 I.j dated March 21,1884. Tliis 
recites that Maharaja Holkar and the Chiefs of Nabha and Pataudi “ have ceded 
to the British Government full jurisdiction within those portions of land which 
lie within tlieir respective States, and are occupied, or may be hereafter occupied, 
by the railways comprised in the Bajputana-Malwa Railway system, including 
the lands occupied as stations, out-buildings, and for other railway purposes.” 
It then proceeds :— 

“ In exercise of this jurisdiction, and of the powers conferred by sections 
4 and 6 of the Foreign Jurisdiction and Extradition Act, 1879, and of all other 
powers enabhn^ Mm in tMS behalf, the Governor-General in Council is pleased 
to provide as follows for the administration of justice within the aforesaid 
portions of land : — 

“ (1) All laws for the time being in force in the Nimar District of the 
Central Provinces are hereby extended to the portion,, of the aforesaid lands 
which lie in the State of Indore, and is situated to the south of the river 
Nerbudda. 

“ (2) The Deputy Commissioner of the Nimar District, the Commissioner 
of the Nerbudda Division, and the CMef Commissioner of the Central Provinces 
for the time being, shall respectively exercise, witMn this portion of the 
aforesaid lands, the same executive powers as they may respectively exercise 
witMn the British territories subject to their administration. 

“ (3) All British Courts having jurisdiction within the Nimar District 
shall exercise the same, jurisdiction within this portion of the aforesaid lands.” 

The administration of pohce is then dealt with and the legal apparatus of 
the Gurgaon District in the Punjab is applied to the railway lands in the Nabha' 
and Pataudi States in the same way as the laws and courts of the Nimar District 
are put in operation on the Indore Railway lands mentioned in the notification.® 
A more recent precedent of the same kind is notification No. 4167 I., dated 
December 6, 1890, relating to Patiala and Kalsia lands occupied by theDelhi- 
Dmballa-Kalka RailwayWe may note here that the lands occupied by the. 
East Indian Railway in the Central India States of Baraundha, KotM, Maihar, 
Nagod, Panna, Rewa, and Sohawal have been ceded to the British Government 
in full sovereignty, and therefore now form part of British India.® The lands occu¬ 
pied by the North-Western Railway in the Bahdwalpur State have also been ceded 
to the British Government in full sovereignty; they have been annexed by pro¬ 
clamation to the Lioutenant-GovernorsMp of the Punjab and the law in force in 
them has been settled by Act XIII of 1883.® 

§ 620 A. Another very useful form of notification has been communicat¬ 
ed to Political Officers since this Chapter was in print. It meets the case of 
the application of a particular enactment to State territory under British juris¬ 
diction just as the notification cited in the last preceding paragraph meets the 

Form of notification for applying case of the application of a whole body 
British Indian Enactments to State of laws to territory in that category. The 
territory under British jurisdiction. jg ^0 be adopted in all cases in which 

it may be deemed sufficient to apply an enactment without any modifications 
save formal ones. In cases in which more elaborate modifications or substan¬ 
tial changes are considered desirable, the more convenient course wiU, as a rule, 
be to reproduce in the applying notifeation the provisions of the enactment to be 
applied in extemo and in the exact form in which it is desired that they should 
run after application. The form* stands thus :— 

“ In exercise of the powers conferred by sections 4 and 6 of the Foreign 


* This computation reckons seven separate railways under 
the term liajputana-Malwa Railway^ and counts the four 
branches of the Southern Mahratta Railway as being each 
a separate railway. 

® Maephirs'jn's LisfSt Central Indian page 228. As to 
the police administration, see references given in the foot¬ 
note to Notifications Nos. 4-P., dated January 6, 18?1, and 
1464, dated March 10.1891. 

7 Maopherson^s liists, Northern India^ page 119. 

® Ibid, Central India, page 186. There are many other 
States which have ceded or engaged to cede railway lands 
ID full sovereignty; Baroda in 1856, Rewa in 1863, | 
and Bampur, Gwalior, Dhar, Jbabua, and Jobatin 1864. Seo | 


Railway Precis, I, pages 3,19, 49, 60, 63. and 57. 

® For the Notification of March 23, 1891, relating to 
lands of more than 26 railways in some 70 to 80 States, see 
Maepherson^s Lists,Uajputana, pages 86*93; Central India, 
p.iges 211-218; Northern India, 112-118. For further 
information on railway jurisdiction generally, it seems quite 
sufficient to refer to the same work. Soq— Northern India, 
Volume, pages 32-86, 75-125, 138-142; Southern India — 
^Mtfderabad Volume, pages 239-249 and Madras and 
Mysore Volume, pages 141-143; Sajpvtana Volume, pages 
66-115 ; Centtallndia Volume, pages 28-32,186-238. 

As to the Bahdwalpiir lac is, see Northern India Volume, 
pages 96-121. 
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Jurisdiction and Extradition Act (XXI of 1879) and of all other powers en¬ 
abling him in this behalf, the GoTemor-General in Council is pleased to apply 
the provisions of to the so far as they may he suit¬ 

able. 

“ Provided that for the purpose of facilitating the application of the pro¬ 
visions of the enactment hereby applied, any Court in may construe 

them with such alterations not afPeoting the substance as may be necessary or 
proper to adopt them to the matter before the Court, 

“ Provided also that references to the Local Government shall be read as 
referring to and references to British India or territories sub¬ 

ject to a Local Government as referring to the 

“ (Add similar clauses, if necessary, should the words “ Chief Controlling 
Revenue Authority,” “ Collector,” “ High Court,” Magistrate of the District,” 
or “District Magistrate” occur and require alteration.)” 

§ 621. Railway lands apart, there are a good many other lands and some 

stations in India where the British Govern- 
ment exercises a ceded jurisdiction. Nor 
must we omit to mention the large province of Berar, where British jurisdiction 
is based on an assignment by the ^Native Government, made under the circum¬ 
stances mentioned in paragraph § 6; that is to say, under the treaties of 1853 
and 1860 the Berar districts are held by the British Government in trust for the 
payment of the Hyderabad Contingent and of certain other charges. In the 
language of article 6 of the treaty of 1853, the districts have been assigned 
“to the exclusive management of the British Resident for the time being at 
Hyderabad, and to such other officers, acting under his orders, as may from 
time to time be appointed by the Government of India to the charge ” of them.“ 
Berar is administered by a Commission like a British Province, and for the laws 
and arrangements there in force it is sufficient to refer to Maqpheraoti’s Lista,^ 

§ 622. A good many other places may be named in which the British 
oth.rtort.nM.o( ceded iurtedlotton. 

Thus m 1847 the Chief of the Madras 
State of Sandur ceded police and magisterial jurisdiction over certain classes of 

persons within the plateau of Ramandrug, 
Bamandrug, 1847. a place used as a hill sanitarium. The 

criminal jurisdiction is exercised by the 
Courts of the Bellary District.^ In paragraph § 186 we have referred to the 
acquisition or lease of the Rajputana salt sources. By the treaties of 1869, 
Jaipur, and of 1870 and 1879, Jodhpur ceded jurisdiction in all matters 
connected with the manufacture, sale and removal of salt, and the prevention 
fiajpatana Salt Sources, 1888, 1870, of unlicensed manufacture and smuggling, 

within the limits of the Sambhar Lake and 
of the salt sources of Pachbhadra, Didwana, and Phalodi.’® The necessary Courts 
have been established and regulations made.** Wo have mentioned in paragraph 
§ 476 that the Maharaja of Mysore has renounced jurisdiction in the lands and 
buildtugs of the British Residency at Bangalore. Before that, the Maharaja 
The Civu and MUitary Station of had in 1881 renounced all jurisdiction in 
Bangalore, 1881. civil and military station of Banga¬ 

lore. Por the laws and rules there in force we may refer, as in many other 
oases, to Mr. Macpherson’s Lists.*® Jurisdiction in the station of Abu has been 

The station of Abu, 1845 to 1884. ?eded by the SiroM State, and the manner 

in which the jurisdiction is to be exercised 
has been defined by a notification of 1884. Some lands on Mount Abu were 


AitcWson, VIU, pages 352, 361,862. 

»» Southern India^ Bffderahad, pages 23 to 176. 

.Aitchison, VIII, pages 103, 306. Maepherson's 
Southern India, Madras and Mysore, page 20. The 
IWowar and Marwor portions of Ajinir-Merwara have been 
under British management since 1823 and 1824 respective¬ 
ly. In both cases the jurisdiction was ceded. See 
Aitchison, III,pages 9,10.and 354-358; and Maepherson's 
Lists, Rajputana, pagas 43-45. The subject is further 
dealt with in Cbaptcur XXI in connection with the tend¬ 
ency to substitute kharitas for treaties or formal agree¬ 
ments. See paragraphs § 741 and § 742 below. 


The cessions of a limited civil jurisdiction in Mhow and 
Morar (afterwards acquired in sovereignty) which were 
obtained in 1869 are not noticed in the text because^ they 
would not be precedents'now. They were inconsistent 
with the accepted doctrine that the British Government 
has full jurisdiction in Cantonments in State territory 
without any express cession on the part of the Darhar. 
See Pro., Judicial A., October 1868, Nos. 8-9 j and July 
1869, Nos 8-11. 

” Aitchison, III, pages 86,104-110,135-136.165-179- 
Muepherson's LisU, Rajputana, pages 32 to 42, 
Southern India, Madras, and Mysore, pages 75«139- 
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made over to the British Government on certain conditions hy the Sirohi Chief in 
1846, The subsequent cessions of jurisdiction include Abu, Anddra, the Bazar 
at Khardri, and the road loading from the Abu sanitarium to the Abu Road rail¬ 
way station and the Bazar at Khardri. Civil and criminal jurisdiction in Abu 
and Anadra, except in oases in which both parties were Sirohi subjects, was ceded 
in 1866. And jurisdiction over the Khardri Bazar “ was granted by kharita in 
1881. The Raja of Keonthal has ceded full jurisdiction in Kasumti, which is a 
X- iQOR of suburb of Simla, and the exercise 

asum 1 , . jurisdiction was regulated in 1885 on 

the principle applied in the cases of the Rajputana-Malwa and Belhi-TJmballa- 
KAlka Railways in 1884 and. 1890 (see paragraph § 620 above). In substance, 
jurisdiction has been given to the Simla Courts, and the Simla laws, rules and 
bye-laws have been put in force; but the powers of the Municipal Committee 
have been conferred on the Deputy Commissioner, and the Punjab Municipal 
Act has been slightly modified to adapt it to the localityThe Rewa State has 
ceded full jurisdiction in the lands lying within that State which are known as 

m,. TT 4 « , « tfie TJmaria Coal-fields. Here again effect 

The TJmaria Coal-fields, 1886. , • j. t* i-* 

has been given to the intention of the 

cession by putting in work the laws and courts of a conveniently-situated district. 
A notification of 1885 provides that the laws for the time being in force in the 
Jabulpm* District of the Central Provinces shall be in force in the Umaria Coal¬ 
fields ; and that the Courts of the Jabulpur District shall have within those 
coal-fields the jurisdiction wMch they respectively have within tliat district.” 
The Periyar Project has been mentioned in paragraph § 267. The Maharaja of 
„ . « . x« Travanoore has granted to the British 

e eriyar rojoe amps, . Government criminal jurisdiction witliin 

the lands in Ms territory occupied by the Periyar Project Camps. The Penal 
Code, the Code of Criminal Procedure, and the Police Act have been applied by 
a notification of 1892; and the Courts of the Madura District have been 
empowered, for the purposes of these Acts, to exercise criminal jurisdiction within 
the Camps lands.” 

§ 623. We saw in the Bhuj Cantonment case (paragraph § 474) that the 
Government of India declined to declare certain civil stations in State territory to 
he parts of the Presidency of Bombay. The civil stations named by the Bornbay 
Civil Stations in State territory. Government were Kolhapur, Songadh, 
Bombay. Jetalsar, Sadra, Rajkot, and Wadhwan. 

We have explained the case of Kolhapur in paragraph § 478. All of these 
stations have been constituted under agreements,* but in the absence of any 
decisions of the Government of India as to the effect of the Songadh, Jetalsar, 
and Sadra agreements, and of any report as to the exact extent and nature of the 
jurisdiction habitually exercised in each of these civil stations, it is not advisable 
to express any opinion as to the origin of British jurisdiction in these localities. 
The cases of Wadhwan and Rajkot have been the subject of correspondence 
with the Secretary of State. On March 17, 1885, Mr. Justice Bayley of the 
Bombay High Court ruled that the station of Wadhwan is included in British 
India, cMefly on the ground that the place was given to the British authorities in 
perpetuitv. Later on in the same year a Bench of the same Court held that the 
station oi Rajkot (of which the site had also been assigned in perpetuity to 
the British authorities) is not part of British India. The Government of India 
addressed the Secretary of State in January 1891 in regard to these decisions, and 
said of both civil stations that jurisdiction was acquired under the agreements 
printed in Aitchison. The arguments upon wMch the Bench proceeded appeared 
to them to be better founded than those upon wMch Mr. Justice Bayley relied, 
and apart from legal considerations they thought it probable that when the agree¬ 
ment with the Chief of Wadhwan was executed, there was no intention of con¬ 
verting the land thereby assigned for a specific purpose into British territory, 
nor did it appear ever to have been regarded or treated as such by any executive 
authority. “We consider it, ” they said,^ “ a matter of some importance to remove 


Aitchison, IIT, pages 141, 196*198. For the laws and 
rules iu force, see Maopherson^s Zishy Bajpatanat pages 
46-57. The text is partly founded on page 46. 

** Macphenon^s T/tsts, Northern India^ pages 84-85, 
Macpherson's Lists y Central InHoy page 57. 

P»o., Internal A, February 1892, JNos. 276-280. 

^ For Bajkot and Wadhwan agreements, seeAitchi- 
•on. yif pages 202, 282-287. The Songadh, Jot^ar, 


and Sddra acrreements are enclosed in Bombay Govern¬ 
ment letter No. 106, dated January 8, 1890. Pro., In- 
ternnl A, February 1891, Nos. 236-246. The Bombay 
Government have said in a letter No, 544, dated September 
1,1894 I British jurisdiction in Sddra Civil Station rests 
not upon a Notidoatioii under the Foreign Jurisdiction Act 
but upon very long-establisbed cnstoni and unquestioned 
consent.^' 

^ Pro,, Intemul A» January 1891» Nos. 233*2d7« 
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from the mind of the Chief of Wadhwan and from the minds of the other 
Kathiawar Chiefs any possible cause for suspicion that by making such grants 
they were parting with their sovereignty over the land assigned; and we t.biT>k 
it preferable that our jurisdiction in such stations should be exercised under Act 
XXI of 1879, rather than by treating them as Scheduled Districts of the Bombay 
Presidency.” The Secretary of State agreed that the civil station of Wadhwan 
ought not to be considered as British territory. He thought it sufficient, without 
issuing any formal declaration to this effect, “ to cause an intimation to be made 
to the Chief of Wadhwan that the Government of India have never regarded, 
and do not now regard, the civil station in his State as British territory, and to 
point out to him the later decision of the Bombay High Court, relating to the 
similarly circrunstanced station of Eajkot, in accordance with which any future 
case turning on the same issue wiU probably be decided.” The Bombay Govern¬ 
ment was instructed accordingly.* * 

§ 624. Of the facts regarding ceded jurisdiction stated above, no summary 
seems needed. We may now deal with delegated jurisdiction in the special 
sense in which we propose to use the term {wide paragraph § 614 above); and as 
Delegated jurisdiction. an instance of the delegation of jurisdiction 

The case of Vrijeshji Vrijnathji by a Chief for the purpose of a particular 

trial we may adduce the case of Vrijeshji 
Vrijnathji Maharaj, of Nawanagar, who wa? convicted by the Chief Court of 
Criminal Justice in Kathiawar of dishonestly receiving stolen property. The 
property in question was the contents of a parcel stolen from the Imperial Post 
Office at Nawanagar. Vrijeshji Vrijnathji was a person of great sanctity amongst 
the Hindu community, and the case was made over by the order of the Chief of 
Nawanagar to the Kathiawar Agency Court. Vrijeshji Vrijnathji took exception 
to the jurisdiction. On this the Bombay Government remarked *—“ The Poli¬ 
tical Agent s Court has by its original constitution, under the orders of the 
Court of Directors, the power to try offenders of a certain class, namely, power¬ 
ful and influential breakers of the public peace, even without the consent of the 
Chief to whom the offender is subject, and more lately, since the jurisdiction of 
these Kathiawar Chiefs was classified, cases beyond the jurisdiction of any Chief 
have been tried by the Agency Court. And there can be no question but that 
the Agency Court is also competent to try any case that may be committed to it 
with the consent of the Chief concerned. It is in fact a recognised function 
of all Political Agents under this Government to try cases when jurisdiction 
for the purpose has been delegated to them by the Chiefs to whom they are. 
accredited. ’ It subsequently appeared that the case had not been formally 
committed to the Chief Criminal Court, but transferred to the Political Agent 
by order of the Jam of Nawanagar after it had been committed by a Nawa¬ 
nagar Magistrate to the Nawanagar Sessions Court. The Government of India, 
however, agreed with the Bombay Government that the transfer of the case 
might be accepted as fulfilling the objects of a committal.* 

§ 626. Again, the case of PrabhSs Patan affords two recent instances of the 
Tho ease of Prabhas Patan, Junagarh, delegation of jurisdiction to a special com- 

mission or Court in wliich officers of the 
British Government were emploj^ed. Prabhds Patan, as already mentioned in 
paragraph § 22, is celebrated in history. It was the seat of the famous shrine of 
Somnath, which was again and again destroyed by the Muhammadans—first by 
Mahmud of Ghazni,—and as often rebuilt by the Hindus, before it was finally 
reduced to ruins in 1706 by the order of Aurangzfb. The well-known Ahaliya 
Bai, the widow of Holkar, built a now temple of Somnath in 1783. This temple 
still exists and is frequented by numbers of pilgrims.' Por Hindus Prabhds 
Patan and its neighbourhood possess a peculiar sanctity, not only because the 
Somnath temple and a cluster of other holy places are found here, but also 
because tradition points to this locality as the scene of the death of Krishna. 
With this liistory and associations and with a population divided between the 
two creeds, it is not surprising that at Prabhds Patan the tide of Hindu and 
Muhammadan feeling runs high. The city is in the territory of the Nawab of 
Junagarh, and when in 1892 some Brahmans were assaulted there, a warning 
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* Pro , Internal July 1891, Nos. 139*140. 

^ Bombay to tiovemv ent o£ Indian No. 188, dated July 
15,1881. 

* Pro. A, Judicial I, September 1882, Nos. 4-36. 


• These particulars are taken partly from the report of 
Colonel Hunter’s Commission and partly from the judg« 
mont of the Special Court, dated May 29,1894* 





was addressed to the Nawab by the Bombay Government. Referring to the 
differences between the adherents of the two creeds, the Nawab, on August 13, 
1892, wrote that he “ had thought fit, with a view to bring about finality of these 
differences, to delegate his powers to an independent Commission ” to be 
nominated by Government. The Bombay Government approved this proposal 
and obtained the sanction of the Government of India to the deputation of certain 
Government officials to “ settle ” the dispxites in question. Accordingly on 
January 4, 1893, Lieutenant-Colonel J. M. Hunter, Mirza Abbas Ali Beg, and 
Rao Bahadur Ranchhodlal Kapurchand Hesai were appointed “ to adjudicate 
a certain dispute in Junagarh.* 

Tliis Commission was iff effect a Board of Arbitration to which the Nawab 
had del<^ated lus powers. The Commission made its report on April 25, 1893, 
but before its decisions were promulgated a very serious riot occurred at Prabh^s 
Patan between rival religious factions. Eleven Hindus were killed on the spot 
and twenty-eight persons were wounded.^ At the request of the Harbar the 
services of a Bombay Magistrate, a Parsi, were lent for the purposes of the 
preliminary inquiry. As the Sessions Judges of the Junagarh State had been 
engaged in the local investigation, the Harbar also applied for the services of 
two Bombay civil servants, both natives, to form a Special Court of Session for 
the trial of the prisoners. Eventually it was arranged that the Special Court should 
consist of the Honourable P. M. Mehta, being the Judicial Councillor of the 
Junagarh State, as President, and the two Bombay civil servants as members. * 
The Ooui’t thus constituted tried 73 persons, of whom 18 were sentenced to vari¬ 
ous terms of imprisonment.® In the correspondence with the Government of 
India a question arose whether the Nawab should be expressly told that the 
finality proposed for the order of the Special Court thus constituted would not 
“ bar the x>rerogative of political review.” The Government of India replied by 
a telegram, dated October 28,1893—“ Right of poHtical review is in our opinion 
a matter of coixrse and will be exercised, if necessary, but there is no occaswn for 
giving express warning to this effect.’* 

§ 626. There are also two good and recent precedents for the constitution of 
Other delegations of authority to spe* a Special Court consisting of British 
oial Courts for special trials. officers for the trial of a particular case ‘ 

of unusual importance arising in a Native State. In Alwar, in the case of the 
murder of Kunj Behari Lai, and in Rampur, in the ope of the mmder of Gene¬ 
ral Azim-ud-din Khan, authority was delegated by the Harbar to a Special Court 
of British Officers to try the persons accused. The facts connected with the 
The Kunj Behari Lai Case. Alwar, murder of Kunj Behari Lai have been 

fully stated in para^aph § 60. It will be 
remembered that Mangal Singh, Maharaja of Alwar, cued the day after Kunj 
Behari Lai was killed; so when arrangements had to be made for the trial of 
Major Ram Chandar and the other accused persons, the administration of the Alwar 
State was in the hands of a Council during the minority of the Chief. It was 
settle^ that the Alwar State should formally apply for the services of two 
English officers to conduct the trial. “ The Special Court,” said the Govern¬ 
ment of India,’® writing to the Agent to the Governor-General, Rajputana, “ will 
derive its authority from the Alwar State, and should be invested by formal 
proceedings of the State Council with powers to dispose of the case finally, 
subject to no appeal. In the event of any of the accused being found guilty, 
you will be at hberty to entertain, and, if necessary, forward to the Govern- 
ment of India, any petitions for mercy that may be submitted.” The formal 
application was duly made. The services of Mr. H. E. Evans, Histrict and 
Sessions Judge, Shajahanpur, and of Major Thornton, Officiating Resident at 
Jaipur, were placed at the disposal of the Alwar State Council; and on applica¬ 
tion of the Council the services of Mr. C. S. Bayley were also lent to make 
the preliminary inquiry. By a series of orders, dated August 19, 22, 29, and 

September 9, 1892, respectively, the Alwar State Council did as follows:_(1) 

they confeired on Mr. Bayley the powers of a Histrict Magistrate within 
Alwar territory for the purpose of holding the preliminary inquiry: (2) they 
constituted Mr. Evans and Major Thornton a Sessions Court with the jwwei-s 


»Bombay Government Besolution No. 6200, dated 
October 17, 1893. 

7 Statement encloeed in Bombay letter No. 6210, dated 
October 17, 1893. 


® Bombay letter No. 496, dated January 26, 1894. 
® Bo!i»bay letter No. 4324, dated July 16, 1894. 
Pro., Internal A, March 1893, Nos. 62-134. 




of a BQgli Court within Alwar territory for the purpose of holding the triah but 
without assessors or jury: (3) they requested the Agent to the Governor-General, 
Rajputana, to bo Judge of a Court of Reference in case Mr. Evans and Major 
Thornton should differ in opinion: (4) while decreeing that the preliminary 
inquiry and the trial should be held under the provisions of the Indian Penal 
Code, the Criminal Procedure Code, and the Indian Evidence Act as in force 
in British India, .they made this proviso, as regards the trial, that the Judges 
should not be bound to admit any objection on a point of law which would, in 
their opinion, be calculated to interfere with the proper administration of 
justice in the case. 

When it was agreed that the Agent to the Governor-General, Rajputana, 
should be the Court of Reference, the Government of India so far modiided their 
previous orders as to direct that any petitions for mercy should be forwarded to 
them for disposal with Ins opinion. 

§ 627. The facts connected with the mmrder of General Azim-ud-din Khan 
may be stated here; we shall have to refer to the case again in dealing with the 
The raurdar of Azina-ud-din Khan, subject of extradition. The General at the 
Bampur, i8»i-92. time of Ms death was Vice-President of a 

Council wMch had been originally appointed to assist the Nawab, Mushtak Ali 
Khan, in consequence of the bad health of the latter, and was continued after Ms 
death on Eebruary 26, 1889, Safdar Ali Khan, a member of the ruling house, 
was nominally President, but the chief power in the State remained, as it had 
been before, with the General. Azim-ud-din Khan was a man of great energy 
and ability, eager for reform and impatient of obstruction. He had long served 
the Rampur State, but was looked upon as an outsider and his position and 
authority were resented by those who fancied they had a claim to both. Many 
more people were incensed against him because Pathans and Rampur subjects were 
dismissed and coveted posts given to more efficient men—foreigners in the State. 
Mustafa Khan, a Tahsildar at Derapur in the Cawnpore District, and his brothers 
were believed to have motives of enmity against Azim-ud-din Khan, and the 
Court eventually found that there was ample evidence of an intention and con¬ 
spiracy on the part of the family of Abdulla Khan, the father of these men, to 
murder the General. Abdulla Khan, originally a Tahsildar in British employ, 
subsequently took service in the Rampur State, where he became a member of a 
Consultation Council in the time of Nawab Kalb Ali Khan, father of Nawab 
Mushtak Ali Khan. In 1887 Abdulla Khan took part in an intrigue to oust 
the General from power, and the General retaliated by proceeding against 
Abdulla Khan’s estate for arrears of revenue, and on March 7, 1888, signed an 
order dismissing him from Council and forfeiting Ms pay. The General also in 
1887 signed an order dismissing a son of Abdulla Khan from his post of Naih 
Tahsildar. On April 13,1891, the General was present at a dinner given by 
Mustafa Khan, one of the sons of Abdulla Khan, as already mentioned. The 
General left the house in a dog-cart about 9-46 p.m. When he was passing a 
sctrai, about 150 yards north of the house, a shot was fired wMch wounded the 
horse. The General drove on and was exposed to a converging fire from men 
posted along the wall of the sarai and in other directions. He was wounded in 
five places and carried to a house hard by, where he died in about an hour and 
a half. The murderers also MUed one Hafiz Mubarak Ali, who had been a guest 
at the dinner and courageously advanced upon them after the General had been 
shot; and they wounded a constable who was in the neighbourhood under circum¬ 
stances not clearly ascertained. Eive persons were tried by the Special Court, of 
whom one, Asad-uUa Khan, a son of Abdulla Khan, was acqmtted; and four 
were sentenced to death and hanged. The preliminary inquiry was made by 
Mr. Hardy, a Magistrate of the first class, whose services were lent to the Ram¬ 
pur State by the Gavemment of the North-Western Provinces and Oudh. The 
case was tried by Colonel Newbery and Mr. Aikman; and as to the constitution 
of the Court we may quote their judgment “:—“ This Court, the services of the 
members of wMoh were placed by the Government of the North-Western Pro¬ 
vinces and Oudh at the disposal of the Council of Regency of the Rampur State, 
has been, by an order of the said Council, dated the 2nd May, 1892, constituted 
a special tribunal for the trial of certain persons accused of the murders and 
abetment of the murders of General Azim-ud-din Khan ^and Mubarak Ali Khan. 

fro., A, September 1602, Nos. 69-76. 



Por the ptu-pose of the trial, this Court was invested hy the Council with^the 
nowers of a High Court, as defined in the Charter, subject to the proviso that 
the trial was to be hold without assessors or jury. The order constituting the 
Court directs that the trial be held under the provisions of the Indian Penal 
Code, the Criminal Procedure Code, and the Indian Evidence Act. 

6 628. As regards delegated jurisdiction, as we have used the phrase, a very 

’ brief summary will sufiSce. The case of 

Summary. Sala-ud-din, Bhopal, 1888 (see pa,ragrajph 

6 616) must here be taken into consideration, more especially in conjunction with 
the c4e of Vrijeshji Vrijnathji (paragmph § 521). On the whole the facts and 
orders appear to warrant th§se conclusions :— 

(1) An officer of the British Government can exercise in a Native State 
any jurisdiction which the Ruler of the State authorises him to exercise and 
which hy practice or express permission of his superiors he is actually or con¬ 
structively allowed to exercise hy the Government which he serves. 

(2) With the assent of the British Government, Special Courts, consist¬ 
ing wholly or in part of oncers of that Government, may he constituted for the 
trial of particular oases in State territory ; and Special Courts so constituted 
may exercise jurisdiction delegated to themjor the occasion hy Government of 
the State concerned. 

§ 629. "We have reserved to the end of this chapter the jurisdiction exer¬ 
cised in respect of Thagi and Dakaiti cases 
TheThagiaudBakaitiDepartmeut. in Native States and by the 

officers of the Thagi and Dakaiti Department in the pursuit and arrest of 
offenders of certain classes in State territory. Wq have done so, because this 
jurisdiction cannot be classified under any of the heads of which we have made 
use; and indeed it is not expedient to attempt to classify it. It Must be dk- 
tinotly understood that we express no opinion on the question whether jurisdic¬ 
tion of these two kinds is cedeA or delegated or residuary jurisdiction. It is 
possible that one kind or the other might in some places be classed under one 
head, and in other places under another head. We purposely leave the matter 
undefined, merely remarking that there is evidence to suggest that the jurisdic-' 
tion may have been ceded or delegated in some States and authoritatively 
assumed in others.* We may add that the whole subject has been recently 
under the consideration of the Government of India in connection with a draft 
of revised rules for the conduct of the departmental operations. 

§ 630. There is on record a declaration of the Governor-General that thags 
^ ^ ^ “may be considered, like pirates, to be 

The funotlons of the Department. without the pale of s6cial la w, and 

be subjected to condign punishment by whatever authority they may be seized 
or convicted.” This observation was made by the Marquis of Hastings before 
any organised system for the suppression of thags had been devised. System¬ 
atic operations for the suppression of Thagi were begun in 1830; and of these 
operations Captain Sleeman was appointed General Superintendent in 1836, 
Upon the Department so constituted the additional duty of watching dakaiti 
was imposed in 1839.'^ As a consequence of the re-organisation of the 
Police in British India which was effected in the years 1860 to 1863, the 
Thagi Department was abolished as a special agency in British territory, but 
maintained as regards Native States.*' In 1866 the Government of India re¬ 
solved that “ the best chance of success in the measures for the suppression of 
thagi and dakaiti ” lay “ in working through the instrumentality of the Political 
Officers, with the agency of the Native officials of the respective Chiefs and 
that “ all Political Officers engaged in the duties of the Thagi and Dakaiti Depart¬ 
ment must put themselves in free communication with the General Superintend¬ 
ent.” These orders, however, did not prove effectual. The views held in 1876 by 
a good authority in respect to the functions of the Department appear in a note ** 
by Mr. Aitcliison, the Foreign Secretary. “ It should be borne in mind,” he said. 


• See as to this paragraphs 15, 16, and 18 of iJolonel 
Hervey's Ko. 247, dated April 21, 1864, and references 
given in a note by Mr. Makbul Shah of the Thagi 
Department, dated March 8, 1895. 

■ Paragraph 7 of Colonel Hervey’s No. 247, dated April 
21, 186*4, and paragraph 11 of his No. 199, dated April 
21, 1866. 


Paragraph 8 of Colonel Hervey’s No. 19j9, dated April 
21, 1866. 

Paragraph 4 of No. 51«A., dated Febrnary 27, 1863, 
from Lieutenant-Colonel Bruce, Inspector^Goneral of Polico 
in India. 

Government of India, Foreign Department Kesolution, 
No. 121, dated July 8, 1863. 
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“ that the Department is not and could not reasonably he held to he responsible for 
the detection of all cases of thagi and dalcaiti that occur in Native States. The 
G-overnment of India could not undertake such a duty without taking on itself 
the police administration of the States and interfering with the internal govern¬ 
ment of the States in a way destructive of their autonomy, and not likely to 
he attended with very satisfactory results in other respect^ What the Depart¬ 
ment is concerned with is not local dakaiti, for the suppression of which the 
Native States are responsible, but organised dakaiti which has ramifications over 
India, and is undertaken by tribes and committed in localities over which no 
one Native State has sole jurisdiction. While for this purpose it is necessary 
that the Department should receive all available information regarding dakaitis 
that occur, it is by no means their duty to interfere in all such cases, nor can the 
Department he in any way held responsible for the results obtained. Their duty 
is to arrest registered dakaits, and it is only under exceptional circumstances that 
it would he their duty to interfere with other offenders. They are, in fact, a sort of 
Imperial police, the shadow of the Paramount Power, not overriding the Govern¬ 
ment of the Native States, but aiding it and supplementing it where it cannot 
properly act.” 

§ 531. With the object of securing greater harmony between the Thagi 
Department and the Political Department, the Viceroy,'^ Lord Lytton, in 1877 
appointed a Committee consisting of Mr. Aitchison, General Daly, Mr. A. C. 


Lyall, and Major Bradford. Most of tho 
proposals of tliis Committee were imme- 


Orders of 1877 and 1883. 


diately approved,'® and amongst them these two, namply :— 

(1) “ That the operations of the Department be principally directed only 
against tho kind of offences with which it was originally intended to deal, i.e., 
violent crime committed by organised bands and criminal tribes; tliat the Depart¬ 
ment should not be charged with the detection of all cases of thagi and dakaiti 
that occur in Native States, but that its principal duty should be to arrest regis¬ 
tered dakaiits, etc., and to hunt down cases in which there is reason to believe 
that professional dakaits, etc., are concerned. 

(2) “That the sympatliies and co-operation of Native States might be 
enlisted by allowing the Native Courts oocas-ionally to try prisoners arrested 
by the Department, it being left to the Political Agents to exercise their discre¬ 
tion as to the kind of cases which should be made over for trial.” 

We may add that in addressing the General Superintendent of the Depart¬ 
ment on the subject of his report for 1881 the Government of India observed '* 
that it was most important that the operations of his Department “should, in 
accordance with existing orders, be carefully restricted to organised crime 
having a scope beyond the limits of any particular State or province. Purely 
local crime, by whomsoever committed, should be left to the Darbars to deal 
' with, upless, indeed, they expressly seek the aid of your ofiScers; and even 
then care should be taken to avoid interfering with offences which spring out 
of antagonism between the Chiefs and those of their subjects who do not belong 
to the professionally criminal classes.” In Rajputana and in Kathiawar 
alike there was chronic opposition of interests between the Chief and powerful 
subjects sometimes flaming out in open warfare, but in our day more often find¬ 
ing its vent in bursts of outlawry which might bo described as dakaitis in tho 
language of our law. The meaning of these orders of 1883 was that it was no 
part of the duty of the Thagi Department to interfere between a Chief and Ms 
Thdkurs or a CMef and his Bhayad or Mulgirasias. The quarrels of lord and 
vassal called for other remedies, and amongst them are the Court of Vakils in 
Rajputana and our assumption of criminal jurisdiction and establishment of the 
Rajasthanik Court in KatMawar. 

§ 632. Leaving the general functions of the Department, we have next to 
refer to the jurisdiction exercised as a part or in consequence of its operations 
in Native States. 

In 1874) a question arose whether the Resident and the Thagi Assistant at 
Jurisdiction in Thagi and Dakaiti Baroda had jul’isdiction in tliagi and 
trialsin Baroda, 1876—1878. dakaiti cases. The Bombay Government 

^7 Pro., Judicial A, December 1877, Nos. 2-61. |Ko. 190-J., dated December 20, 1877. 

Government of India, Foreign Department Resolution 1 Pro., A, Judical 1, July 1883, Noa. 9-13. 
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were called upon for a report* *® with reference “ lo the jurisdiction exercised hy 
Political Officers in similor cases in other jjarts of India‘S The Bombay 
Government held that no. jurisdiction had “been conveyed to the Eesident at 
Baroda by the Native Government, as in other parts of India, for the trial of 
such cases.” The Government of India replied* on May 7, 1875:—“ It is 
now clear to His Excellency in Council that the Thagi and Dakaiti Department 
lias no judicial jurisdiction within the Baroda State. Such jurisdiction could 
only be obtained by voluntary cession on the part of the Darbar.” The Gaek- 
war had just been.deposed (see paragraph § 282 above), so nothing was done 
at the moment. In 1877? however, the question was elaborately dealt with 
after a good deal of correspondence.* “ Tlie Darbar,” said the Government of 
India, “having now assented to the exercise by British Political Officers of the 
requisite judicial jurisdiction within Baroda territory. His Excellency in 
Council considers that the following arrangements should be carried into effect. 
Eirst, it will be necessary to name the officers by whom inquiries and trials into 
cases affecting registered thags and dakaits should be conducted. Accordingly, 
the Governor-General in Council is pleased to confer upon your Assistant, who 
is also an Extra Assistant to the General Superintendent, power to investigate 
charges against registered thags and dakaits and to commit them for trial before 
you. His Excellency in Council also empowers you to try thags and dakaits 
so committed, and to pass upon them such sentences as the Indian Penal Code 
may authorise. Secondly, it is necessary to determine in what classes of oases 
it will be desirable for you and your Assistant to exercise the jurisdiction hereby 
conferred upon you. In other Native States in which the jurisdiction of British 
officers in regard to the crimes of thagi and dakaiti has been admitted such 
jurisdiction is commonly exercised in the following cases (1) When a subject 
of a Native State is arrested in the limits of that State for thagi and dakaiti 
committed elsewhere. (2) When any person, whether a subject of the State or 
not, is arrested within that State for thagi or dakaiti committed within it. His 
Excellency in Council considers that you and your Assistant should exercise 
similar jurisdiction within Baroda teridtory.” Several further points of detail 
were simultaneously settled, but we need not pursue the ma,tter. The Sub- 
Agency of the Thagi Department was withdrawn from Baroda in 1883. 

§ 533. The thagi jurisdiction at Hyderabad was put on a sanctioned footing 

in 1881. Changes were proposed in 1872 
la Hyderabad, 1881. which would have given persons 

convicted in thagi or dakaiti trials an appeal to the Eesident. The Govern¬ 
ment of India did not agree; and Sir Eichard Meade introduced a system of 
referring these cases for trial to the Superintendent of the Residency Bazars, 
with whom was associated a Native officer deputed by the Government of the 
Nizam. Sir Steuart Bayley in 1881 revived the question and proposed that the 
cases should be committed by the Assistant in the Thagi and Dakaiti Depart¬ 
ment to the First Assistant to the Eesident. The Government of India, however, 
considered that no material change should be made. They thought it was import¬ 
ant that the sentences should, in every case, be submitted to the Resident for 
confirmation, and that a fresh commission need not be issued to the Superintend¬ 
ent of the Bazars in each case as had been the practice. The Superintendent, 
they said,® “ might be granted a general authority to try these cases till further 
orders, or the Eesident might refer each case as it comes up to any one of his 
Assistants who may be most conveniently selected for the duty. The latter 
arrangement is in force in Eajputana and Central India, and appears to work 
sufficiently well.” It is understood that the present practice is that the thagi 
and dakaiti cases in the Nizam’s territory are tried by a tribunal styled “ the 
Court of Commissioners for Thagi trials,” which is composed of the First 
Assistant to the Resident and a Judge from a Court of the Nizam. The find¬ 
ing * of the Conimissioner is subject to confirmation by the Resident. This 
practice appears to be in accordance with orders passed in 1889. When the 
Government of India directed the discontinuance of sessions trials by mixed 
Courts in Secunderabad cases {vide Chimuabi’s case in paragraph § 471), they 
remarked that the thagi trials had no connection with the Cantonment. “ In 
the trials of such cases,” they said, “ a representative of the Hyderabad State 

^ Pro., Jndioial A, Septeraber 1874^ 1-3. ] * Pro,, Judicial A, October 1881. Nos. 4-6, 

* Pro., Judicial A, May 1876, Nob. 84-89. Oifice vote of Tliagi DepartPient, dated November 16| 

* Pro., Judicial A, February 1878, Nos. 5-jB. t 1894. 
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may very properly be associated with your Pirst Assistant; and the Government 
of Tnrlia, in 1887 passed orders which practically recognised the system of joint 
trials.”^ It is, however, now considered very desirable that the First Assistont 
should be relieved of this work; and the Government of India have inquired 
whether the Judicial Commissioner of Berar or some other judicial ofidcer could 
not hold periodical sessions for its disposal.® 

§ 534. In Bajputana it is usual for cases in which a prosecution has been 
_ . ~ instituted by the Thagi and Dakaiti De- 

in ajputana. partment to be tried by the Courts of 

Vakils. In 1892 the rules relating to the Courts of Vakils were amended so 
as to permit an appeal against an acquittal in any of these cases to the Court of 
the Governor-General’s Agent.* 

§ 535, As regards Central India, in 1887 the Government of India ruled ^ 

that the Thagi and Dakaiti oases “ should 
In Cen ra n la, future be committed to the Court of the 

Ao'ent to the Governor-General, who will be at liberty to direct one of his 
Assistants to hold the trials and submit the proceedings tc him for oonflrniation. 
The designations ‘High Court’ and ‘ Sessions Judge ’ or ‘ Sessions Court’ will 
not be used in connection with these trials.” It has lately been reported * that 
the cases are now usually tried by the First Assistant to the Agent to the Gov¬ 
ernor-General with the aid of assessors, the verdict being subject to confirmation 
by the Agent. It appears, however, that—quite in accordance with the orders of 
1877—these cases are not infrequently tried by the State Courts. Thus Major 
Meade, Political Agent, Bhopal, writing on October 7,1892, says“ At present 
the larger States try their own criminals, but registered daka its who have received 
numbers from the Department are sent to the head-quarters of the Adminis- 
tration for trial in the Court of the Agent to the Governor-General. The Poli¬ 
tical Agent also tries in his Court cases of serious dakaiti, where murder has been 
committed, which have occurred in the smaller States, or where from any parti¬ 
cular reason it seems advisable that the case should be tried by himself, even 
though it (the crime) took place within the limits of one of the large States. 
The practice is for ordinary cases to bo tried by the States, and even the smaller 
ones dispose of their dakaiti cases unless they come under instances noted 
above.” Colonel Biddulph, Besident at Gwalior, writing on October 9,1892, points 
out that it must not be assumed that all oases prosecuted by the Thagi Depart- 
ment in bfentral India are tried by Political Officers.» “ In Gwalior,” he says, 
“ this is not the case. Subjects of other States and of guaranteed Chiefs commit¬ 
ting dakaitis in Gwalior territory are tried by the Besident, but Gwalior subjects 
prosecuted by the Department for dakaiti committ^ in Gwalior territory are 
tided by the State Courts.^’ 

§ 536. In addition to the jurisdiction above described, the British Govern¬ 
ment through the officers of the Department exercises in State territory certain 
powers of pursuit and arrest of supposed thags and dakaits. Describing the practice 
Powers of pursuit and arrest exercised of the Department in 1864, Colonel Hervey 
instate territory by oflacers of the Thagi writes “ that robbers and assassins “ are 
Department. ^ pursued in foreign States by agents of the 

Paramount Power accredited to the Native Governments, Tliese agents are 
empowered by poh States, by means of written mandates, to pursue and to 
arrest the fugitives, and are accompanied for the purpose by the officers thereof. 
The persons arrested are tried by Courts which are assembled under the autho¬ 
rity of the local Chiefs, uponwhioh persons appointed by them sit and preside.” 

On February 12, 1887, the Agent to the Governor-General, Central India, 
issued a circular calling attention to one of the rules for tlie guidance of arrest¬ 
ing parties of the Department. The rule in question stood thus :— 

You will receive from the Assistant General Superintendent, or other 
responsible officer, a parwana authorising the passage of yourself and paidy 
through any States it is necessary for you to visit, as also instructions as to the 
route to be traversed, forms for reporting tlie arrest of a prisoner, and a list 


* Pro., Intprnal A, October 1889, Nos, 142-146. Govern¬ 
ment of India, Foreign Department, No. 2186-1,, dated 
May 16,1887. Pro, Internal A, March 1895, No, 804. 

6 Othcc note of Thagi Department, dated November 16, 
1894. PfO'* Internal A, November 1892, Nos. 111-114. 

7 Fro., Internal A, October 1887, Noa. 258*269. 
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1894. 

* Ihese two passages are from Pro., Internal A. Aajruit 
1898, Nos. I'i6-U4. ^ 

Para, 64 of his No. 347, dated April 21, 1864. 




(also in vernacular) of criminals whose names are borne on the general registeor 
of the Department, and these men, if met with, it will be your duty to arrest. 
You are strictly forbidden to arrest others except in the case of hot pursuit, 
unquestionable information of a condemnatory nature, or when unnumbered 
men of the same caste or tribe are found at a distance from their homos and in 
the actual company of those persons you are seeking for,” 

The circular quoted tlxis rule and asserted that officers of the Thagi Depart¬ 
ment not infrequently encroach upon the legitimate duties of the police in 
Native States. “ You will not, ” said the Agent to the Governor-General, “ en¬ 
courage them to do the work of the Chiefs in hunting down unr^stered dakaits, 
a duty which we must insist upon the Native Darbars performing themselves.” 
The General Superintendent of the Department took exception to this circular, 
but the Government of India declined to direct its withdrawal.” In the rules 
lately issued in a tentative form it is declared that “the practice of send¬ 
ing out departmental arresting parties into Native States shall be discouraged y 
and for making ai’rests Political Officers shall utilise the police of the several Dar¬ 
bars to the greatest possible extent.” But, in the event of the State authori- 
ties failing within a reasonable time to produce a person wanted, an arresting 
party may be despatched if the Political Officer thinks fit; and in that case 
strict rules are laid down for the guidance of the party, including the require¬ 
ment of an order in writing authorising its passage through State territory and 
calling upon the State officials to render aid.” 

§ 537. Some light is thrown upon the juiisdiction of the British Government 
Provisions of certain repealed enact- ^ respect to the pursuit, arrest, and trial 
ments. of thags and dakaits in State territory by 

the provisions of certain repealed enactments and of the present criminal law. 
Act XXX of 1836 ” imposed the penalty of imprisonment for life with hard 
labour upon any person proved to have belonged to any gang of thags either' 
loithin or without the territories of the East India Company ; and Act XXIV 
of 1843 used exactly the same expression in providing penalties for any 
person proved to have belonged to a gang of dakaits. Act XV^III of 1843“^ 
authorised the detention in British jails of persons convicted of thagi or dakaiti 
“ within the territories of any Native Prince or State in alliance with the Com¬ 
pany ; provided that the sentence had been pronounced after trial before a 
tribunal, in which a covenanted servant of the East India Company, duly author¬ 
ised in that behalf by such Prince or Statef was “one of the presiding 
Judges.” To quote a note by Mr. Harvey James, Act XYIII of 1843 “was 
repealed by Act VIII of 1863 and re-enacted in section 4 of that Act, with this 
addition, that its provisions wore applied not only to prisoners sentence for 
thagi and dakaiti or belonging to a gang of thags or dakaits, but also to pris¬ 
oners sentenced for participation in the offence of sati or samadh, or for any other 
offence which the Governor-General in Council might thereafter by notification 
prescribe. Section 19 of Act V of 1871 ” {i.e.<, the present law in the Prisoners 
Act) “ is a reproduction, with modifications, of section 4, Act VIII of 1863, and 
of the notifications published under that section.” 

§ 638. The Indian Penal Code provides— 

“ 310. Whoever at any time, after the passing of this Act shall have been 

habitually associated with any other or 
Provisions of the present law. others for the purpose of committing rob¬ 

bery or child-stealing, by means of or accompanied with murder, is a thag. 

“ 311. Whoever is a thag shall be punished with transportation for life, 
and shall also be liable to fine. 

“ 400. Wlioever, at any time after the passing of this Act, shall belong tc 
a gang of persons associated for the purpose of habitually committing dakaiti, 
shall be punished with transportation for life, or with rigorous imprisonment for 
a term which may extend-to ten years, and shall also bo liable to fine,” 

Under section 181 of the Code of Criminal Procedure the offences of being 
a thag, of being a thag and committing murder, of dakaiti, of dakaiti with 


Pro., Internal A, September 1887, Nos. 112-122. 
Utiles, 241-250. 

Repealed by Act XVIl of 1862. 

Repcsded by Act VIII of 1863, 


Pro., Internal A, August 1890, Nos. 185-187. 
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natirder, or of having belonged to a gang of dakaits, “ may be inquired into or 
tried by a Court within the local limits of whose jurisdiction the accused 
person is.” 

§ 639. A re-organisation of the Tliagi Department was sanctioned by the 
Secretary of State on October 26,1893, subject to two leading conditions,'® namely, 
that (1) the authority of the Darbars must not be impaired in regard to the 
suppression of ordinary crime within their respective States; and that (2) the 
position and powers of Political Officers must be upheld. “ I recognise,” said 
Lord Kimberley, “ that all States have a serious difficulty in dealing with 
Ee-organiaationofth.e DeBartmontsanc- organised crime co mmi tted by the sub- 
tion by the Secretary of State ia 1893. jects of alien States, that some of the 

smaller States are incompetent to deal with organised crime even • when com¬ 
mitted by their own suboects, and that even in the better governed States the 
assistance of the Paramount Power may frequently be necessary to deal with 
special outbursts of this class of crime.” lint the new scheme was not without 
dangers of undue interference, of jealousy on the part of tlie States, or of the 
States assuming that they were relieved of their own essential duties as to 
the suppression of organised crime. The Secretary of State gathered tliat the 
head of the Department, Dr. Lethbridge, intended the work of the depart¬ 
mental staff and of the Political Agents to be restricted, in regard to the larger 
and better organised States, to dealing with crime committed by the subjects 
of alien States, and that the trial in these States would be conducted by 
the local judicial authorities. “ I think,” His Lordship continued, “ if these 
principles receive a permanent place in the rules which your Government are 
drawing up, and if, in addition, a wide discretion is left to the Political Agents 
regarding their interference, and the departmental staff, instead of being 
distributed at the outset among all the States, is concentrated mainly in those 
which have shown themselves incompetent liitherto to deal with organised 
crime, the effect will be to considerably lessen the dangers which I liave indi¬ 
cated above.” 

§ 6t0. The information given above on the subject of the Thagi and 

Dakaiti Department may now be sum- 
marised:— 

(1) The Thagi and DaJenili Department ia not concerned with local crimes 
hut with organised crime, and usually with crime committed by robber hands 
or criminal tribes in more States than one, or by these hands or tribes or by 
other persons not being subjects of the State where the offences occur. 

(2) The operations of the Department must be so conducted as to maintain 
the powers and position ^Political Officers, and not to impair the authority of 
the Darbars in regard to the suppression of ordinary crime within their respect¬ 
ive territories. 

(3) Jurisdiction for the trial of thags and dahaits prosecuted by the De¬ 
partment has been variously arranged in diferent parts of the country. In 
JBaroda it has been conferred upon the liesident ; in Hyderabad there is a 
mixed Court; in Bajputana the cases are often tried by the Court of Vakils ; 
and in Central India by the First Assistant to the Agent to the Oovernor- 
Qeneral toith the aide of assessors. It appears, however, that in some of the 
larger States the State Courts exercise concurrent jurisdiction. 

{4) Officers of the Department provided with written authority from a 
Darbar may arrest in State territory offenders whose names are borne on the 
general register of the Department. They may not arrest other persons, except 
in hot pursuit, or on unquestionable information of a condemnatory character, 
or when men of the same caste or tribe as registered offenders are found in the 
company of these offenders and at a distance from their homes. 

(6) It is intended that the despatch of arresting parties shall be discour^ 
aged and that State police shall be utilised as much as possible for arrests made 
in consequence of the operations of the Department. 
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CHAPTER XVI. 


EXTRADITION BETWEEN BRITISH INDIA AND FOREIGN OR NATIVE 

STATES. 


§ 641. In this work an exhaustive treatise on extradition to and from British 

India and the Native States and to and 
Introductory. from the British Indian Empire and the 

territories of Foreign powers would be quite out of place for several reasons. 
Such a treatise would comprise an enormous amount of detail and extend to a 
length incommensurate with the relative importance of extradition in the 
general scheme of the relations which actually exist between the Baramount 
Power and its Feudatories. Moreover, if space and the relative importance of 
the subject admitted of its being fully treated here, there would be grave 
objections to any attempt to make the treatment exhaustive. Some important 
points have no doubt been settled by the Extradition Act and the rules framed 
under it and by various trains of correspondence. But many points are still 
unsettled and many matters included under the head of extradition, or closely 
connected with it, are certainly not as yet fit subjects for general rules. The 
fact is that the arrangements made or to be made in common by British and 
State authorities for the suppression of crime in British and State territory 
have not by any means reached their full development; and for anyone 
regarding the Indian system of extradition as a part of these arrangements, it 
is easy to see that at present the system is in an imperfect stage of growth. To 
endeavour to formulate the rules and principles of the system in detail and with 
precision might now rather hamper progress than promote it.^ 

At the same time there is so much political business which falls under the 
description of extradition that it is undesirable to omit the subject. We thei-e- 
fore propose to reproduce a general sketch of the existing system which was 
put on record by the Government of India eleven yeai’S ago; and to supply such 
comments upon that sketch as may add to its utility and serve to bring it up to 
date. 

§ 642. In April 1884 the Government of the Straits Settlements asked the 
General exposition of the subject ad- Government of India, for information re¬ 
dressed to the straits settlements, 1884. garding the extradition of criminals from 
British India to independent or protected Native States. The Government of 
India replied ® on July 2, 1884, in the following terms:— 

“ 2. The question is much complicated by the various degrees of sovereignty 
possessed by the States allied with, or subordinate to, the British Government, 
and by the different status of the subjects of Her Majesty who form the 
population of British India. But a few principles have obtained general 
observance, which it may be useful to indicate, as they will serve to explain 
the chief provisions of the existing law. 

“3. The States with which the Government of India has to deal fall into 
three classes—Foreign States, Native States of the first grade, which, being 
in subordinate alliance, still retain a considerable measure of sovereignty; and 
the. larger group of inferior feudatory or tributary States. TThe principle 
regulating extradition with the first class, such as the frontier States of Nepal 
and Burma, over which the British Government claims no supremacy, is the 
principle of reciprocity. It is generally stipulated that neither Government is 
bound to deliver up its own subjects, but only the subjects of the Government 


1 Some further oogejit reasons against attempting to 
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making the demand. The procedure regulating extradition in these cases is 
laid down in treaties. 

“ 4. Within the limits of India, there are some Native States with which 
the Government of India has, informer times, concluded treaties of extradition; 
hut it may he added that the general subordination of the internal Native 
States to the British Government further gives the Government of India power 
to demand the extradition of any person, if it is considered necessary to make 
the demand as an act of State, The policy of the Government in the present 
day is opposed to the conclusion of extradition agreements with Native States 
in Inditti and in only one case has the principle of reciprocity been admitted. 
Where such treaties exist, the crimes for which, and the conditions on which, 
an offender against the law of the Native State shall he surrendered have been 
laid down in the articles of the treaty or in rules framed under it. 

“5. The great bulk of Indian Native States have no extradition treaties J 
and the procedure of extradition to them has been defined by the legislature in 
Act XXI of 1879, of which a copy is enclosed. Nor is this procedure confined 
to the States which have no extradition treaties. The enactment does not 
supersede the treaties, as a reference to section 14’ will show you, but it 
provides in section 11 a mode of pi-ocedure, so much more prompt and liberal 
than that which is contained in the provisions of any treaty, that it is appealed 
to even hy those States which have a special extradition agreement. A Native 
State possessing a treaty is required to elect either for the process laid down in 
its treaty, or for that prescribed by the lavr.'* It is not at liberty to pick and 
choose between the two modes of satisfying a particular demand for surrender. 
It must either consistently abide by the treaty, or adopt the procedure pre¬ 
scribed by Act XXI of 1879 with the conditions attached. Practically, the Act 
is superseding the absolute methods provided for by the treaties. 

“ 0. It remains to consider the distinctions between the various classes of 
subjects whose extradition may be demanded whether under the law or under 
the terms of a treaty by the Native States. Prom this part of the inquiry it 
is convenient to eliminate the first class of States described in paragraph 3. 
With the independent States beyond the frontier line, the question of extradi¬ 
tion becomes an affair of international law, and is regulated by the interpreta¬ 
tion of our treaties and by the ordinary rules for meeting the demands of 
foreign powers. Within the limits, however, of British India, a distinction is 
recognised between European British subjects. Native British subjects, and 
persons not British subjects, being subjects of the State which makes the 
demand for extradition. 

“ 7. European British subjects within the Native States of India in 
alliance with Her Majesty are amenable to British Indian Courts and British 
Indian law—see for present law 28 Vic., c^ 16, s. 3, and Act XXI of 1879, 
ss. 9 and lO.’/' TliebreticaByy ev^^ independent State has a, Hght to deal 
■ according to its own laws with any persons resident within its jurisdiction. 

I But this right has never been admitted as inherent in any Native State within 
( India, ;^The right of ex-t'emtoriality belongs to every European British subject 
“Iri the Feudatory Native States of India; and as such subjects are amenable to 
the courts of British India for offences committed by them in Native States, no 
question of extradition arises. Act Tl of 1869 is repealed, and anyhow we 
are speaking of extradition to a Native State which assumes the European 
British subject to be in British territory. 

“ 8. As regards Native British subjects the Extradition Acts make no legal 
distinction between them and the subjects of Native States. Under the 
present law, native subjects of Her Majesty, whether servants of the Crown or 
not, beyond the limits of British India, and whether within States in alliance 
with Her Majesty or elsewhere, are subject to all laws heretofore passed by 
the Governor-General in Council regarding them. In connection with the 
subject, I may invite your attention to the extradition rules, dated 12th March 
1875, of which a copy is enclosed, together with a copy of the revised 
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rule No. 6, which was issued on the 16th August 1876. It will be observed 
that in rules 6 and 6 an exception is made in favour of British subjects, who, 
by custom or recognition, are exempt from trial in the courts of Native States. 
This word ‘custom’ covers indefinite oases, and was deliberately used in 
order to avoid raising the general question of the rights of Native States to 
try Native British subjects. Where the power is given by treaty, no difficulty 
can arise. When surrender is demanded under the Act XXI of 187y, 
Chapter IV of that Act gives the Political Agent a discretionary power to 
refuse extradition and to dispose of the case himself. The general custom in 
the absence of treaty provision to the contrary has beqn for Political Agents 
to retain jurisdiction in all cases in which the accused are servants of the 
British Government, or servants of the Political Agent, or of any officer of 
Government officially employed within the State* 

“9. Turning now to the demands of Native States for the surrender of 
their own subjects, or of the subjects of neighbouring States, who have escaped 
beyond the jurisdiction of the State making the demand, the practice is to 
grant extradition either in accordance with the terms of the treaty, or in 
accordance with the law. The Act of 1879 takes proper securities that an 
offender is not given up for a nierely political offence, that the offence is suf¬ 
ficiently heinous, and that a primd, facie case is made out.* 

“ 10. With these remarks, I am directed to forward to you the enclosures 

as noted in the margin. I have only to add 

Act XXI of 1870. that the Rules of 1875 were made under the 

provisions of sections 13 and 16 of Act XI of 
1872, but are continued under the operation of 
section 2 of Act XXI of 1879; a copy of the earlier Act is forwarded for your 
information. The rules have been found to work well in practice, and accord¬ 
ingly it has not been found necessary to supersede them by others.” 

Act XXI of 1879, the Foreign Jurisdiction and Extradition Act and the 
rules made under it, which are still in force, are added to this Volume as an 
Appendix for convenience of reference.’^ Any comments which may be neces¬ 
sary on the Act and rules will be made towards the close of tliis Chaptek 
The Act of 1879 repealed the Act of 1872 mentioned in the last paragraph of 
the above-quoted letter of the Government of India. 

§ 543. Taking in order the various topics noticed in that letter, we have to 
Extradition, arrangements with remark first upon extradition arrange- 
Foreign States. ments with Foreign States, that is, with 

States other than the States of the internal protectorate. Since the annexa¬ 
tion of Upper Burma one of the States mentioned by the Government of India 
in 1884 as a frontier State has ceased to exist. There is no extradition treaty 

with Afghanistan. In 1884 the Amir 
demanded the extradition of Mirza Baiza, 
his postmaster, who was charged with embezzlement supposed to have 
been committed in Peshawar. The Government of India pointed out that the 
Extradition Act does not apply to offences committed by Afghan subjects in 
British territory, and extradition was refused.® In 1886 when the Amir asked 
for the extradition of three men accused of having committed a murder in 
Kandahar * and believed to be in Baluchistan, the Honourable C. P. Ilbert 
noted that there was no law applicable to the case, but that the analogy of the 
Extradition Act should be followed. The Government of India were prepared 
to surrender the men if there was no reasonable doubt of their guilt and if they 
were Afghan subjects; but it did not appear that the place where the men 
were supposed to be was in British India. Not long afterwards an Afghan 
official, with the consent or subsequent approval of the Governor of Kandahar, 
seized in British territory and carried off seven Achakzais, British subjects, 
who were said to have sheltered Afghan refugees.^® Sir A. Scoble, the Law’ 
Member of Council, wrote—“ I agree with Mr. Ilbert’s note of leth Decem¬ 
ber 1885 that the analogy of proceedings under the Extradition Act should 


Afghanistan. 


® Tliepe securities nre taken partly by the Act and partly 
l[)y the rules framed under it. 

1 Vide Appendix D. 
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followed, but I would construe the Act very strictly in favorem libertatis. 
As regards British subjects, I would instruct the Political Agent to dispose of 
every case himself under section 13 of the Act unless he felt bound to report 
the case for special orders of the Governor-General in Council. As regards 
Afghan subjects, I would not extradite them except upon the clearest evidence 
that an offence involving extradition had been actually committed by the 
person charged, and ought to be inquired into in Afghanistan rather than 
disposed of by the Political Agent. I would not extr&dite in any case in which 
an offence was only supposed to have been committed.” On the application 
of the Amir two Afghan officials, Abdur Rashid and Slier Ali, were arrested 
in British territory in July 1893 on the ground that His Highness suspected 
them of having committed in Afghanistan an offence which would, in British 
India, have amounted to criminal breach of trust. Sir Alexander Miller, 
Law Member of Council, remarked—“ In the absence of an Extradition Treaty 
no Foreign State can require us to deliver up its fugitives from justice, but we 
are not bound to afford them an asylum, and when the act with which they are 
charged would be an offence against our laws if committed in British India, it 
is in accordance with the comity of nations to deliver them up.” The men 
gave up some ornaments, etc., which they said belonged to the Amir, and these 
articles were forwarded to His Highness, who was informed that if they were not 
prosecuted in a British Criminal Court within one month they would be released. 
No case has been traced in which extradition to Afghanistan has been actually 
granted. On the other hand, in 1890, when one Muhammad Ibrahim, a con¬ 
tractor, and his wife, were murdered at Spinawana in the Pishin District, and 
the eight Afghans believed to have committed the murders had fled to Afghan 
territory, the Government of India instructed the Agent to the Governor- 
General in Baluchistan that the extradition of these men could not be claimed 
as of right, because there is no extradition treaty with the Amir. “ There is, 
however,” they said,** “ no objection to your wilting direct to the Governor of 
Kandahar, transmitting a statement of the evidence in the case, and asking, as 
the principal civil officer in Baluchistan, and on the ground of international 
friendship and courtesy, for his assistance in inquiring into the case, and either 
for the arrest and extrc^ition to Chaman of the men accused of the crime, if 
found, or for their due punishment in Afghanistan, if they should be arrested 
and the crime is, in the Governor’s opinion, proved against them.” 

§ 644. Some correspondence of 1888 connected with Nepal affairs affords a 

precedent against the surrender of political 
offenders and shows that in certain cir¬ 
cumstances the Government of India will be disposed to construe their extm- 
dition obligations very strictly. On the other hand, two or three cases may be 
mentioned in which the Government of India have gone beyond what they 
were bound to do by the letter of treaties in order to facilitate extradition at 
the request of the Nepal Barbar. 

In 1877 Sir Ranudip Singh succeeded his elder brother. Sir Jung Bahadur 
as Prime Minister of Nepal. In November 1886 the sons of Sir Jung Bahadur’s 
youngest brother, Bhir Shamsher, then deceased,rose against Sir Ranudip Singh 
and put him to death. Bir Shamsher, the eldest son of Bhir Shamsher, assumed 
the post of Minister, and the Government of India recognised the de facto 
administration. Many of the party of Sir Ranudip Singh took refuge in the 
British Residency and eventually in British India. In Beceraber 1887, an 
attack instigated by some of these refugees was made upon the Hanumannagar 
Cutcherry and other places in Nepalese territory, one party being led by a 
grandson of Sir Jung Bahadur. More than a thousand people from the Patna 

The attack upon Hanumannagar. 1887. Bhagalpur Bivisions were said to have 

been implicated in these disturbances and 
the bands, after some plundering and violence, returned to British territory. 
The Nepal Barbar pressed for the surrender in a wholesale way of persons 
charged with complicity in this affair. The Resident was unable to recom¬ 
mend that extradition should be granted, partly because the offences charged had 
a political character, and partly because he thought the opponents of the Barbar, 
as on previous occasions, might be exposed to torture and other severities. 
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“ Important Sardars,” he said, “ would probably be subjected to the usual Nepal 
eso toWre of long exposure to the sun, dripping of water on their heads for hours 
afcatime, and repeated stabs with knife-ends all over their hody; and to im- 
prisonment of such a rigorous kind that death would be preferable. At an 
interview he informed the Nepal Minister point-blank that the British govern¬ 
ment never surrenders “ political prisoners.” The instructions of the Govern¬ 
ment of India to the Resident were that they would not surrender the refugees, 
but would, as far as possible, prevent them from using British territory as a 
base of military operations. 

But before these orders had issued an application was made by the Nepal 
Darhar which raised froSli points. In the attack upon Hanumannagar the jail 
was broken open and some of the released prisoners joined the refugees and took 
part in the plundering. The Nepal Darhar applied for the extradition of hve 
of the released prisoners. As regards four of these men the Resident ® 
very strong hint that if surrendered they would not have much chance of hte. 
Th© Govcrnmeiit of ludia ignored the possible complicity of the men in the 
political disturbances, which were in effect an attempt to raise a revolt against 
the existing Government in Nepcil, and dealt with the case on the basis oi the 
Nepal Extradition Treaty of 1866 as amended in 1866 and 1881. The treaty so 
amended requires the extradition of Nepal subjects who have escaped, trom 
custody whilst under punishment, after conviction, for anything whmh is already 
by the treaty an extradition offence. Of the five peKons, one, Ali Bakhsh, was 
charged with adultery. That is not an extradition offence, and it was ruled that 
he should not be surrendered. Another, Zaliuri, charged with cattle-theft, was 
a British subject. There was therefore no obligation to surrender him, but the 
Government of India had no objection to bis being tried in BrUish India sub¬ 
ject to the provisions of section 188 of the Criminal Procedure Code* A third, 
Ditha Kalu, was charged with murder. He was discharged because evidence 
was not produced within two months of the date of his arrest m British India 
upon which a warrant or order could he Issued against him as required by the 
Act. The Government of India considered that this discharge should opeiate as 
a bar to further proceedings. As to the other two men, Gangai and Puni^an, 
charged respectively with serious theft and murder, the Government of India 
directed an inquiry to be held in accordance with section 14 of the Act. 
These orders were addressed to the Government of Bengal. To the Resident 
the Government of India said^^ that ‘Miaving regard to the peculiar crrcum-' 
stances under which the escape was effected, and in view of the prcmahle con¬ 
sequences of surrender in the present case, the Government of India f^^ls 
justified in construing its extraditional obligations in the strictest possible 
manner.’* 

§ 646. But on at least two occasions, one before and one after the events of 
1888, the Government of India were prepared to make or actually sanctioned a 
surrender which it was not bound by treaty to make to Nepal. ^ In 1881 applica"* 
tion was made for the extradition of certain Nepalese officials charged with 
having taken bribes. The Act authorises the Political Agent to issue a Weyrant 
in the case of certain scheduled offences of which bribery is not one. Nor ^ the 
offloil. 0 h.rs.d with Wi- taking o£ a bribe an extradition offence 
bery, 1881 . under the treaty. Section 14 of the Act, 

however, permits action to be taken on a requisition made by, or by the 
authority of, the persons for the time being administering the territory of any 
I’oreign State. The Government of India ruled** that a requisition for the 
surrender of persons charged with having accepted bribes could “ properly be 
made under the provisions of section 14, in which the word ‘ offence is not 
limited to those designated in the schedule,” and added that “although bribery 
is not included in the Extradition Treaty, and is not therefore an offence for 
which surrender is compulsory, it may, notwithstanding, involve serious crim¬ 
inality, and it will therefore be a question to he decided on the merits of each 
particular case after full inquiry, whether the ofl'ence charged is of a sufficiently 
grave character to justify extradition of the accused persons independently of 
the treaty, or whether there are any special circumstances which would render 
extradition unadvisable or undesirable.’* , _ 
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§ 546. In 1891, Muhammad Ali, a British subject in the employ of the Nepal 
The o«8o of Muhammad Ali, watch- State, when ondutjTasa watchman in the 
man, 1891. Nepalganj Jail, set free eight prisoners, 

wounded a fellow-watchman to facilitate their escape and absconded to British 
territory. It did not appear that the offence of Muhammad Ali amounted to 
an extradition offence under the Extradition treaty with Nepal; and in any 
ease, as he was a British subject, the British Government was not bound to 
surrender him. But after some correspondence the Government of India agreed, 
as a special case, to his being surrendered, when found, subject to the condition 
that the Resident in Nepal would watch his trial and see that no excessive 
punishment was inflicted on him.*® 

The conclusion suggested by all of these Nepal cases read together is 
that the action of Government in granting or refusing extradition must be 
guided to a great extent by political considerations, the expediency of the time 
and the facts of each case; and that extradition precedents must be regarded 
rather as so much recorded experience than as the vehicle of general and 
obligatoiy rules. 

§ 547. In paragraph § 32 we have already noted the application of the Nepal 
Barbar for the extradition of two subjects of the Rampur State, the case of 
Sankara Reddy, 1889, and the draft Convention with Portugal; and we have 
shown that wlien a Foreign State is entitled to demand extradition of an 
offender from British Indian territory, it is entitled to make the same demand in 
regard to offenders resident in the dominions of Native Princes and States in 
India, for w^hoso political relations with Foreign powers the Government of 
liXtradition to the French Settlements. India are responsible. The procedure 
The case of Fir Bakhsh, 1884. ' which should be followed iu the extradi¬ 

tion of offenders from British India to the French Settlements in India has been 
clearly laid down by the Secretary of State in the ease of Pir Bakhsh, accused 
of the murder at Ohandernagore of a girl who was his mistress. “ The practical 
question at issue,” said the Secretary of State in a despatch of February 14, 
1884, “ is whether the procedure in such cases should be regulated by the stipula¬ 
tions of article IX of the treaty of 7th March 1815, between Great Britain and 
France, which relates exclusively to the Indian possessions of the two countries, 
and under which persons accused of non-political offences of a grave character 
have, up to this time, been surrendered upon application supported by a warrant 
and summary of the charges, no depositions of witnesses being required, or 
whether it is necessary to observe the more stringent provisions of section 14 of 
the Indian Extradition Act of 1879 and sections 3 and 10 of Act 33 & 34 Vic., 
cap. 52, relating to extradition.” The operation of article IX of the treaty of 
1815 was saved by another treaty of August 14, 1876, which was in force 
when the English statute was applied to our relations with France; in this 
Way the English statute was held not to affect the case, so it is not necessary 
to notice it further. As regards the Indian Act of 1879, the Secretary of 
State observed that “ by the flrst section it is enacted that nothing therein shall 
affect the provisions of any law or treaty in force as to extradition of offend¬ 
ers, and that the procedure provided by any such law or treaty shall be fol¬ 
lowed in every case to which it applies.” Accordingly the Secretary of State 
ruled that extradition between the French Settlements and British India 
depends solely upon article IX of the treaty of 1815, and that the procedure 
observed up to 1884, in accordance with which Pir Bakhsh had been surrem 
dered to the French authorities, should be continued.’* 
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In 1893, however, the questions were raised whether in fact article IX 
of the treaty of 1816 does provide any “ procedure ” within the meaning of 
the first section of the Act of 1879, and therefore whether the practice above 
described rests upon any legal basis. The Secretary of State held that the 
term “procedure** might well be understood as meaning, in the case of a 
treaty, the proceedings to be taken, the things to be done, according to its 
terms. “ On this construction,” he said, “ the section would seem to be a 
sufBoient legislative enactment that the treaty of 1816 is to be acted upon, 
and that accused persons against whom proceedings are shown to have been 
instituted are to be given up in the cases, and subject to the conditions pro¬ 
vided for in the treaty. If so, the Governments in India, and any officer to 
whom the duty is entrusted by his Government, already have sufficient warrant 
for carrying out the treaty in accordance with the existing practice. I request 
that rour Lordship will issue orders that this view should be acted upon, 
unless and until it be judicially determined to be unsound, and that, if occasion 
should arise, it may be supported by argument before the High Courts 
of Judicature.” The Governments of Madras and Bengal were instructed 
accordingly.* 

§ 648. In paragraphs § 160 to § 166 inclusive we have gone fully into the 
question of the extradition’of deserters as between British India and the Native 
States. We may here add a leading case relating to a deserter from an 
Austrian man-of-war. In 1886 a man named Stanislas Pole, who had deserted 
The case of Pole, a deserter from the from the Austrian man-of-war jiut'Ot'o, 
Austrian man-of-war “Aurora," ^ ^^as arrested at Galle and sent by the 

Consul for the Austro-Hungarian Emjiire at Colombo to Bombay on board the 
Austro-Hungarian Lloyd’s Steamer Thisbe. Pole absconded from the Thisbe in 
Bombay Harbour on October 12,1886. The Consul for the Austro-Hungarian 
Empire at Bombay applied for his surrender and the Acting Advocate-General, 
Bombay, recorded the following opinion;— 

“ Stanislas Pole being deserter from an Austrian man-of-war, I do not 
know of any authority under which he can be delivered up. The general 
practice of nations is to the contrary (Wheaton’s International Law, pages 169* 
160), and the crime of desertion is not one of those included in the Extradition 
Acts, 1870 and 1873, or in the treaty between England and Austria signed on 
the 8rd December 1873. The Order in Council of 16th October 1862 only 
refers to deserters from merchant vessels.” The Bombay Government then 
informed the Consul that nothing could be done in the matter. The Govern¬ 
ment of India consulted the Advocate-General in Bengal and the Standing 
Counsel to the Government of India. These officers agreed with the opinion 
accepted in Bombay. They said—“The late Lord Chief. Justice and Lord 
Westbury, when Law Officers of the Crown, expressed their opinion that the 
delivering up of certain Russian man-of-war’s men, who had deserted from 
their ship on her arrival in England, and the assistance offered, by the Police 
for the purpose of their being conveyed back to the Russian ship, was 
contrary to law (see Eorsyth’s Opinions on Constitutional Law, page 468). 
We do not find that any alteration has been made in the law relating to de¬ 
sertion by foreign man-of-war’s men in Her Majesty’s dominions since the 
date of the opinion referred to, which was delivered on the 3rd of January 1864.** 
The Government of India instructed the Government of Bombay that the 
orders which that Government had passed in the case of Pole might be followed 
in future similar cases.'’' 

§ 549. Some comment is necessary on paragraphs 4 and 6 of the general 
sketch of the extradition system given in the Government of India letter of July 
2,1884, transcribed in paragraph § 542 above. Although the policy of the Gov¬ 
ernment is opposed to the conclusion of extradition agreements with Native 
States, it has been found necessary since 1884 to supplement the existing Ex¬ 
tradition Treaties by further engagements. Nor is it quite correct to say that 
a Native State possessing a treaty is required to elect either for the process 
laid down in its treaty, or for that prescribed by law. As we have seen from 
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the Secretary of State's ruling in regard to extradition to the French Settle¬ 
ments,“ a procedure prescribed by treaty must be followed to the exclusion 
of the procedure prescribed by the Act. The same point was taken by 
The case of Seth Sriehand, a Jaipur Messrs. WoodroH'e and Evans of the 
subjeot, 1886. Calcutta Bar in the case of Seth Sriehand 

Mohatta, a Jaipur subject, who, being under trial on a charge of criminal 
breach of trust, absconded from Jaipur into British territory. The Resi¬ 
dent, Eastern Rajputana States, issued a warrant, under section 11 of the 
Act, for the arrest of the absconder. But as pointed out in' the case of Pir 
Bakhsh (paragraph § 647 above) nothing contained in the Act can affect 
the provisions of any treaty for the time being in-force as to the extradition 
of offenders, and the procedure provided by any such treaty must be followed in 
every case to which it applies. Counsel therefore held that sections 11,12 and 

13 of the Act do not apply to cases in which there is a treaty specifying the 
offences for which extradition may be demanded and laying down the proce¬ 
dure to be adopted when such extradition is applied for. They then went on 
to say—“ Between the Government of British India and the Jaipur State 
there is such a treaty—see Aitehison’s Treaties, ‘Fol. Ill, page 100. Its pro¬ 
visions and the procedure therein laid down are therefore to be followed in any 
cases falling within the scope. Criminal breach of trust and criminal mis¬ 
appropriation of property are amongst those enumerated in article 5 as coming 
within the category of the heinous offences for which extradition may be 
demanded, and the procedure therein laid down for procuring the extradition 
of a person committing these or any other of such heinous offences is a -requisi¬ 
tion by the Maharaja of Jaipur to the Government of India when the 
supposed offender seeks asylum in British territory. The action of the 
Political Agent, therefore, assuming him to have issued a warrant for the 
arrest of Seth Sriehand in supposed pursuance of section 11 of Act XXI of 
1879, is illegal, and the banker cannot be arrested thereon in, or removed from, 
British territory. 

“If the Maharaja desires Sriehand’s extradition, he must proceed under 
the treaty by way of requisition, and on such being duly made the Governor- 
General in Council can, if he so please, act thereon by directing an inquiry 
into the truth of the accusation made therein in the manner provided by section 

14 of Act XXI of 1879, under which it is imperative that the Magistrate on 
issuing a summons or warrant for the arrest of the accused shall inquire into 
the truth of such accusation and report thereon to Government, which can 
then issue a warrant for the accused’s extradition,"but is not under the treaty 
bound to do so, save on such evidence of criminality as according to the laws of 
British India would justify the apprehension of the accused and sustain the 
charge had the offence been committed in British India, where at all events a 
previous acquittal would bar a fresh trial for the same offence.” The Advocate- 
General in Bengal and the OflBciating Standing Counsel to the Government of 
India also held that when an extradition treaty has been made with a Native 
State, the procedure prescribed by the treaty must be followed to the exclusion 
of the procedure laid down in the Act. Extradition treaties exist with all the 
States of Rajputana, except Shahpura and Lawa; but since the passing of the 
Extradition Act of 1872, Political Agents in Rajputana had been in the habit 
of issuing extradition warrants against certain classes 'of offenders on their 
escape from Rajputana State territory into British territory; nor, before the 
occurrence of the ease of Seth Sriehand, had any objection been raised in any 
quarter to this practice. The Government of India did not contest the opinion 
of the Law officers, but thought there was no reason wliy the treaties should 
not be modified in order to allow the more convenient procedure of the Act to 
be adopted.19 

Negotiations, in which the Hyderabad State was included, were accord¬ 
ingly set on foot; and the rest of the case is sufficiently stated in the Notifica¬ 
tion of the Government of India in the Foreign Department, No. 1392-1., 
dated April 14,1888, which is here reproduced :— 

“The following supplementary agreement, modifying the provisions of 
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Udaipur. 
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Dholpur, 

Bikaair. 

Alwar. 

Jhalawar* 

Kota. 

Bundi. 
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^ the extradition treaty with the Hyderabad State, which was set out in the 
Gazette of India, dated the 1st June 1867, is published for general inform^ 
ation :— 

“ Whereas a treaty relating to the extradition of offenders was concluded 
Amendment of the Rajputana and on the 25th May 1867 between the British 
Hyderabad Extradition Treaties, 1888. Government and the Hyderabad State : 

And whereas the procedure prescribed by the treaty for the extradition of 
offenders from British India to the H yderabad State has been found by experi¬ 
ence to be less simple and effective than the procedure prescribed by the law 
as to the extradition of offenders in force in British India : It is hereby agreed 
between the British Government and the Hyderabad State that the provisions 
of the treaty prescribing a procedure for the extradition of offenders shall no 
longer apply to oases of extradition from British India to the Hyderabad State; 
but tha,t the procedure prescribed by the law as to the extradition of offenders 
for the time being in force in British India shall be followed in every such 
case. 

“ 2. Similar supplementary agreements 
have been concluded with the Rajputana 
States enumerated in the margin. The 
Extradition Treaties with these States 
were published in the Gazette of India 
from time to time during the years 1868, 
1869 and 1870.” 

§ 550. It is not difficult to see why in the case of those Native States with 
which extradition treaties have not been made, the present policy is opposed to the 
conclusion of them. In the well-known Resolution,^ dated August 8, 1871, on 
tb? general subject of extradition, the Government of India said—“ The British 
Government is in a position always to procure from these States ” {i.e., the States 
of the internal protectorate) “ the surrender of such offenders as it may think 
proper to demand; whilst all that is wanted to satisfy the reasonable demands 
of the subordinate States upon the British Government is, 1st, suitable laws and 
tribunals lor the.trial and punishment of British subjects who commit offences 
in Native States; and 2nd, a suitable law for the surrender of subjects of Native 
States who take refuge in British territory. Practical remedies for existing evils 
can be far better provided by an alteration of our laws than by treaties.” This 
Resolution led to the passing of the Eoreign Jurisdiction and Extradition Act of 
1872, which was re-enacted with some amendments in the Act of 1879 now in 
force. Thus the powers of the Government of India to grant extradition from 
British to State territory are, in the absence of any Extradition Treaty, now 
sufficiently defined by law; while on the other hand no law or treaty is required 
in order to enable the Government of India to demand the extradition of any 
person from a Native State. 

In paragraph 4 of the letter of July 2, 1884 (paragraph § 542), this 
prerogative is founded on the general subordination of the States of the 
internal protectorate. The principle so far as it applies to British subjects 
who have conimitted^ offences in British territory and absconded to State 
lerritory was asserted in the case of Najaf Ali, 1884. This man, who was a 
British subject, committed lurking house trespass by night or house-breaking 

The case of Najaf Ali, 1884. Moradabad District of 

. ^ the North-Western Provinces and fled to 

Gwalior territory. The Moradabad Magistrate despatched a warrant for the 
arrest of Najaf Ali to the Resident at Gwalior, but the Resident declined to 
execute it because the section (§ 467) of the Indian Penal Code under which 
the surrender of the accused was requested is not entered in the schedule of 
the Act of 1879. The Magistrate replied that the Act relates to the surrender 
to Native States of offenders who have taken refuge in British territory and 
does not apply to the converse case of a British subject who commits an 
offence in British territory and takes refuge in a Native State. The Resident 
answered that the practice at Gwalior had been to surrender those persons only 
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who were charged with offences specified in the Schedule of the Act. The 
offence believed to have been committed by Kajaf Ali was one which mieht 
tall under section 441 or section 416 of the Penal Code. The Government of 
India pointed out that section 457 of the Penal Code does not define any 
offence, but prescribes the penalty on conviction of an offence described in 
section 441 or 446, both of which sections are enumerated in the Schedule of 
the Extradition Act. “The accidental reference,*” they said, “to the section 
prescribing the penalty, rather than to the section defining the offences, need 
not be allowed to prejudice a demand made under the Act in question.*’ Put 
the mam question raised in the case was really the wider one whether there 
was any law applicable to suob a demand as that made for the surrender of 
Napf All. On this the Government of India observed ^ “ that the demands 
which may be made upon a Native State for the extradition of a criminal 
accused of an offence committed in British territory, and who is a 'British 
^bjeot, are not Umiteffby any law. In oases defined in the Schedule to the 
!E!xtradition Act, Political Officers should not hesitato to comply with any 
demands made upon them; and in other cases they should use their discretion 
merely referring for the orders of Government where there is any special doubt 
or difficulty.” ^ 

§ 661. The seventh paragraph of the letter of July 2,1884 (paragraph § 642 

2^ European British above) requires some explanation, which 
eubjeots to Native States. however, be brief as we have fully de- 

.^ribed in a previous chapter the nature of British jurisdiction over European 
British subjects m Native States. By section 3 of 28 & 29 Vic., Chapter XV 
the Governor-General in Council is authorised to empower High Courts to exercise 
jurisdiction in respect of Christian subjects of Her Majesty resident within the 
dominions of such Princes and States in alliance with Her Majesty as he may 
deternune. Act II of 1869 related to the appointment and powers of Justices 
of the Peace both in British and State territory, and it enabled them within State 
temtory to commit European British and Christian subjects of Her Majesty for 
teal accoi^ing to law. I'hat Act was repealed by Act X of 1872 (the Code of 
Criminal Procedure) and its place is now taken as regards British territory by 
the present Code of Criminal Procedure, sections 22, 23, 24, 25 and 27 and as 
regards State territory by section 6 of the Foreign Jurisdiction and Extradi¬ 
tion Act. Sections 9 and 10 of that Act have been repealed, but their sub¬ 
stance IS reproduced m sections 188 and 189 of the Criminal Procedure Code. 
The ordinary British Inffian Criminal Law extends to European British 
subjects in State territory in virtue of the provisions of the Indian Penal Code 
and of section 8 of the Act of 1879. Thus the present law is contained in-^ 

28 & 29 Vic., Chapter XV, Section 3; 

The Indian Penal Code, sections 3 and 4; 

The Foreign Jurisdiction and Extradition Act, sections 6 and 8; and 

The Code of Criminal Procedure, sections 188 and 189. 

The result is that, by notifications issued under the powers conferred by law 
OTigiMl and apellate criminal j urisdiction over European British subjects of 
Her Majesty, being ^ristians and resident in State territory, has been conferred 
upon the various High Courts; the States have been grouped according to 
local convenience: committals ' from Hyderabad, from the witern States” of 
Central India and from the Central Provinces States being made to the Hio-li 

Sh Conri T and the Bundelkhand States to the 

High Court of North-Western Provinces; from the Bengal States to the High 
Court at Fort William ; from the Madras States and Mysore to tlie Madrls 
High Court, and from some Eajputana States to the Bombay High Court and 
other Eajputana States to the North-West High Court, respectively. Jusrices 
of S! llZl been appointed, and directions have been given that a Justice 
of the Peace m any ^tified Native State, territory or Chiefship shall commit 
for trial to the proper High Court. We have already explained in paragraph § 444 
that European British subjects are liable under British laws for offences 
committed by them in State territory. It follows from all this that thLe is 
m practice no extradition of European British subjects either from or to States 
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of tlie internal protectorate. The object of extradition is to enable the State 
to which the supposed offender is surrendered to exercise its jurisdiction over 
him. The States of the internal protectorate, with the one or two exceptions 
in which the jurisdiction has been expressly granted to them, have no juris¬ 
diction over European British subjects, at any rate for any offences for which 
extradition would he granted; and the British Government can exercise its 
own jurisdiction over European British subjects without the assent of any of 
these States. European British subjects in &itish territory being liable under 
British laws for offences committed by them in State territory, their extradi¬ 
tion to that territory is unnecessary and need not be considered even ^in regard 
to the few States in which they could be put on their trial before any State Court 
whatsoever. On the other hand, if it is necessary to bring a European British 
subject out of State territory in order that he may be tried in British territory 
for any offence, wherever committed, his transfer can ordinarily he arranged 
by committal to a High Court. 

§ 662. If, however, the question of the extradition of a European British 
subject from British India to a Native State or the territory of a Foreign Power 
The case of Trupmeter Phillips, Mhow should at any time arise, reference should 
and Hyderabad, 1893. be made to the case of Trumpeter Phillips, 

Mhow and Hyderabad, 1893. In June 1891 this man with three others of his 
regiment, the Tth Hussars, then quartered at Trimulgherry, when on a shooting 
expedition in the Nizam’s territory, got into trouble with some villagers, who 
charged Phillips with having set fire to the house of a recalcitrant beater. After 
much correspondence and delay the case came to a point in January 1893. The 
Nizam’s Government wished the trial to take place in Hyderabad territory. 
Phillips was Vlien at Mhow, a cantonment in a Native State to which the 
Foreign Jurisdiction and Extradition Act had not been applied. Even if it 
be assumed that the Governor-General in Council could issue, under section 14 
of that Act, an extradition warrant for the custody, removal and delivery of a 
European British subject, nothing could be done in this case under that 
section because it was not in force in Mhow. The Advocate-General of Bengal, 
indeed, held that the persons for whom a requisition can he_ made under 
that section must bo taken to be persons other than European British subjects. 
Whether this view is correct or not was not decided. The Governor-General 
in Council was advised that there were no lawful means of compelling Phillips 
to return to Hyderabad for trial, and that the case fell within the scope of 
section 188 of the Code of Criminal Procedure as applied to the Cantonment 
of Mhow by a notification of December 24, 1891. The section, it was said, 
might he construed as though the references to British India were references 
to Mhow, and the only practicable course was to try Pliillips at the place 
where he was found (®?‘«.,atMhow). It will he remembered that section 188 of 
tbe Code of Criminal Procedure in substance provides that when a European 
British subject commits an offence in State territory he may be dealt with in 
respect of such offence as if it had been committed at any place within British 
India at which he may be found. It was proposed to take the course indicated 
above to bring Phillips to trial if a primd facie case were made out against him 
at the preliminary inquiry.® 

§ 663. In the letter of July 2, 1884, it is said that the Government of India 
Extradition of Natives of India to has power to demand the extradition of any 
Native States. person from a Native State; that the Act 

of 1879 is superseding the methods of extradition provided by treaties, and 
that in working that Act the general custom, in the absence of treaty provi¬ 
sion to the contrary, has been for Political Agents to retain jurisdiction in all 
cases in which the accused are servants of the British Government, or servants 
of the Political Agent, or of any ofldcer of Government officially employed with¬ 
in the State. We illustrate these remarks from correspondence connected 
with Baroda, the Punjab generally, and Kashmir; and from the cases of the 
death of Balwant Rao Bute in Gwalior territory and the murder of General 
Azim-ud-din Khan in Rampur. In this way we shall pass in review some of 
the principal cases relating to the extradition of Natives of India to Native 
States. 
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I» the years 1876 and 1677 there was a very voluminous correspoudejace 
The Baroda extradition correspond- with the Agent to the Governor-General, 
ehee, 1876-77. Baroda, and the Government of Bomhay, 

on the subject of extradition from and to Baroda. The main question for 
consideration was that of the surrender by the British authorities to the 
Baroda State of Native British subjects/who, after committing offences in 
Baroda tei-ritory, might take refuge in British territory. By article IX of 
the treaty between the British Government and the Gaekwar, dated November 
6, 1817, it was agreed “that offenders taking refuge in the jurisdiotion of either 
party shall be surrendered on demand without delay or hesitation.” The 
Court of Directors, however, repeatedly ruled that British subjects resident in 
British territory ought not to be delivered np to a Native power to be tried for 
offences alleged to have been committed in foreign territory; and they used 
this language in a despatch to the Bombay Government, No. 32 of October 11, 
1848, with express reference to extradition to Baroda. As to article IX of the 
treaty of 1817 the Court thought that the words “offenders taking refuge in 
the jurisdiotion of either party” must have been intended to apply only to 
subjects of one State taking refuge in the other. It had not been the practice 
to surrender Native British subjects for trial in Baroda Courts ; the Gaekwar 
himself in 1849 expressed a wish that the present system should continue; and 
the system of trying Native British subjects in British Courts for offences 
committed in Baroda territory did in fact continue till the passing of the 
Extradition Act of 1872. Mr. Melvill, the Agent to the Governor-General, 
proposed that a declaration should be made that article IX of- the treaty of 
1817 was still in force, but the Government of India decided otherwise. “ The 
Governor-General in Council,” they said, “thinks that such a declaration 
would be likely to mislead. The article is extremely general in its terms, and 
if literally interpreted would compel the surrender of an Englishman to the 
Gaekwar. The Governor-General in Council thinks that the Court of Direc¬ 
tors interpreted the treaty truly in the year 1848. If, however, the literal 
meaning of the words was even in contemplation, then your historical review 
and the records of this office show that the article has been modified by 
usage. It has not been customary to surrender British subjects for trial by 
the Baroda Courts, and the Gaekwar himself has disclaimed any wish to try 
British subjects who after committing an offence in the Gaekwar’s dominions 
might effect their escape into British territory. Moreover, article IX pro¬ 
vides for no sort of procedure, whereas it is clear from the language of the 
Extradition Act that the treaties contemplated in the 14th section are treaties 
in tohich stipulations are made for some definite procedure. A treaty without 
this essential cannot take the place of the other provisions of the Act. The 
procedure must be according to the Act and the rules tqhich under it have the 
force of law." 

Section 14 of the Act of 1872 related to requisitions for extradition as dis¬ 
tinguished from the warrants of Political Agents, and, with one exception, was 
in substance identical with section 14 of the present Act. This exception was 
that the old section 14 contained the words—“ This section shall not affect the 
provisions of any law or treaty for the time being in force as to the extradition 
of offenders, but the procedure provided by any such law or treaty shall be 
followed in every case to which it applies.” This proviso, as we have seen in 
connection with the amendment of the Bajputana and Hyderabad Treaties (para¬ 
graph § 549 above), has been transferred to section 1 in the Act of 1879 and 
made applicable to-the whole enactment. 

§ 664. In the same letter (No. 116-P., dated January 23, 1877) the Gov- 
mi,., ernment of India observed that “ British 

jects for trial by state Courts id permis- authoriti6s oauiiot hand over to a IVative 
Bible iii certaiu oircumataiioas. State persons entitled to the protection of 

British laws, except in accordance with the provisions of Act IX, 1872.” It is, 
of course, as true now as it was when the Act of 1872 was in force that persons 
cannot be surrendered from British territqry except in accordance with British 
laws, though British laws include a treaty procedure when there is one. 

^ Tb 0 correct technical expression is ** Native Indian | iubjects ** ift ttoed in the text for the oako of brevity# 
•ubjoots of Her Majesty/' The term ** Native British 

m 




Por tbe reasons mentioned above, the Government of India declined to 
declare article IX of the treaty of 1817 to be still in force, or to recognise it as 
invblving any obligation on the British Government to surrender its own sub¬ 
jects. But the Act of 1872 bore on its face the result of a change of policy. 
The old principle, so often insisted upon by the Court of Directors, that Native 
British subjects must not be surrendered for trial by State Courts, has been 
abrogated. In a well-known despatch of 1836 the Court of Directors had ruled, 
as they i-uled in the Baroda correspondence of 1848, that British subjects appre¬ 
hended in British territory for offences committed in Native territory were 
amenable only to British tribunals. The Extradition Act of 1864 made no 
distinction between Native.sobjects of the British Government and subjects of 
Native States, but as it was merely permissive, except when treaties had been 
concluded, it did not impose on the Government any obligation to surrender 
Native British subjects. In the Extx'adition Resolution of 1871 it was pointed 
out that there is no such distinction in religion, education, and social habits 
between Native British subjects and the subjects of Native States as to justify 
the extension to them of rights of ex-territorfality to the same extent as to 
European British subjects.® Not only do the Acts of 1872 and 187!) permit 
the extradition of Native British subjects, but under the fifth of the extradi¬ 
tion rules the Political Agent is, in certain circumstances, bound to make over 
persons of that description to be tried by the ordinary Courts of the State in 
which the offence was committed, if the Courts have, by custom or by the 
express recognition of the Governor-General in Council, power to try them 
when surrendered.® This obligation, however, is not absolute, for it may be 
relaxed by a special order under the eighth rule. Briefly and generally. Native 
British subjects may now be surrendered for trial by State Courts for offences 
committed in State territory, when their surrender appears, to be customary, 
convenient and unobjectionable. The old absolute prohibition of their surrender 
has been withdrawn. 

Accordingly, in the letter of January 1877, the Government of India 
admitted the expediency of granting what Baroda could hot claim as of right, 
and “ fully appreciating the high character of the present Baroda Adminis¬ 
tration,” had no objection under existing eiroumstancea to direct the Agent to' 
the Governor-General, as a general rule, to make over to the ordinary Courts 
of the State such Native British subjects as might be forwarded under his 
warrant. As regards the words “ without delay or hesitation” in the treaty 
of 1817, the Government of India observed that the procedure prescribed by 
the Act was intended to secure the utmost expedition consistent with safety. 
They did not understand Sir Madhava Rao, who argued the case for the 
Baroda Darbar, to contemplate any alleged offender being surrendered without 
previous inquiry.” It will have been noticed in the account of the case of Pir 
Bakhsh {supra, paragraph § 647 ) that even when extradition is requested by 
the Erench authorities, the application is by custom supported by a warrant 
3 ,nd a summary of the charges. - 

§ 555. lu the Resolution of 1871 the Government of India, speaking of the 
The extradition of Native servants of extradition of Native British subjects, said 
the British Government. “jurisdiction should remain with the 

Political Agent in all cases in which the accused are servants of the British 
Government, or servants of the Political Agent, or of any officer of Government 
officially employed within the State, whether the accused be a British subject 
or not,” Though the letter of July 2, 1884, describes the retention of juris¬ 
diction in these cases as the general custom, a part of the Baroda corre¬ 
spondence of 1876-77 suggests that the Political Agent should look rather to 
his powers under the Act and rules than to the official position of any accused 
person. A general description of the system in force must by no means be 
understood as limiting any discretion in dealing with extradition oases which the 
law and rules allow, Mr. Melvill proposed some draft rules fo.r the jurisdiction 
over, and extradition of, public servants of the British and Baroda Govern¬ 
ments committing offences in the territory of the other Government in the 
performance of, and in connection with, their official duties. The draft rules 
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added nothing at all to the discretion already enjoyed by the Agent to the 
Governor-General, and would have admitted a claim on the part of the Baroda 
Barbar to refuse extradition in certain cases,—an admission entirely opposed to 
settled principles. The draft rules were rejected, as they deserved to he, and 
in rejecting them the Government of India said—“ The Governor-General in 
Council considers it inexpedient to recognise, in the matter of extradition, any 
distinction between officials charged with offences and other persons so charged 
.. he believes that the object of the proposed rules—that is to say, the pro¬ 
tection of officials from an abuse of the law of extradition—can be fully obtained 
by the rules already in force. Under the rules in force all surrenders, whether 
by IJaroda to British authorities, or by British to Baroda authorities, are effected 
through the Agent to the Governor-General; it is therefore fully within the 
power of that officer to see that the provisions of the law are reasonably 
enforced and with a due consideration to public convenience.” 

§656. These orders were given on June 4,1877, and have since been acted 
The osse of the Mahi Eantha Police- npon. In 1889 the Baroda Barbar re- 
man, 1889.^ ^ quested the extradition of a Baroda subject 

who was in British service and was accused of having committed mischief 
by fire in Baroda territory. The man was a policemnn serving under the 
Political Agent in Mahi Kantha, and the alleged offence was unconnected with 
his official duties. The Bombay Government intimated to the Agent to the 
Governor-General, Baroda, their opinion that the accused, being a servant of 
the British Government, should not be tried by a Baroda Court but by the 
Court of the Agent to the Governor-General or that of his Assistant. The 
Agent to the Governor-General referred the case to the Government of India, 
pointing out that the views of the Bombay Government were inconsistent with 
the arrangements sanctioned in 1877. The Bombay Government supported 
their opinion by quoting the Eesolution of August 1871, but the Government 
of India decided that the Agent to the Governor-General might use his dis¬ 
cretion in su?h matters as heretofore.’^ 

§ 657. On the other hand, the case of Balwant Rao Bute, 1891, shows that 
The case of Balwant Eao Bute and in Central India it is the general rule that 
Bam Sahai, Central India, 1891. ‘ servants of Government shall not be 

surrendered to Native States. The Chief Justice of the Indore State obtained 
a warrant against Balwant Rao on a charge of defamation founded on an 
article published in the Beraldt a weekly English newspaper printed 

in the Mhow Cantonment. Befamation is not an extradition offence, and the 
warrant was framed for execution in railway jurisdiction. Balwant Rao was in 
the city of Ujjain in Gwalior territory. The Gwalior Police, aided by some 
Indore Police and the Railway Police officer who held the warrant, seized 
Balwant Rao in Ujjain, and wdien he objected that the arrest was illegal and 
refused to go with them, dragged him off to the railway station, treating him so 
roughly that he died of syncope. There was little doubt that Ram Sahai, a 
Railway policeman in British service, was implicated in the illegal arrest, if he 
did not join in the assault. A special Judge was appointed by the Gwalior 
Barbar to try the case, who was, in the opinion of the Agent to the Governor- 
General, competent to arrive at a just decision. It was obviously inconve¬ 
nient to arrange for the separate trial of Ram Sahai by a British Court. The 
orders of the Government of India addressed to the Agent to the Governor- 
General were thus expressed:—•“ The Government of India have heard with satis¬ 
faction that the Gwalior Barbar have specially appointed an experienced Judge 
to try the case, and that the Indore Barbar have consented to surrender their 
subjects and officials who are implicated in the charge. You may now proceed to 
surrender to the Gwalior authorities Ram Sahai, the Railway policeman accused 
of complicity in the illegal arrest of the late Balwant Hao. As you have pointed 
out, it has not hitherto been the practice in Central India to give up to a 
Native State for trial ou a criminal charge a British subject who is also a 
Government servant, and the Government of India have no intention of sanc¬ 
tioning any departure from that principle as a general rule. In this case there 
are, however, peculiar circumstances which, in the opinion of the Governor- 
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General in Council, render it advisable that it should be exceptionally treated, 
and, moreover, it must be specially remembered that a full preliminary inquiry 
into the charge against Ram Sahai has already been made by the Political Agent. 
At the same time it must be clearly understood that his extradition is not to be 
regarded as forming a precedent for the surrender of Government servants in 
future.” The exception thus proves the existence of the rule so far as the 
Central India States are concerned. Ram Sahai was found guilty, apparently, 
of culpable homicide not amounting to murder, and with four others was 
sentenced to fourteen years’ rigorous imprisonment and fine. The ease formed 
the subject of questions ^in the House of Commons. The sentences were 
reduced on appeal.® * - 

§ 668. Another case in which the Government of India agreed to the ex- 
The murder of General Azim-ud-din tradition, if necessary, of a servant of the 
Khan, Bampur, 1891. British Government was that of the .mur¬ 

der of GeneraP Azim-ud-din Khan, Vice-President of the Rarapur Council of 
Regency. We have stated the chief facts in paragraph § 627 above. 
None of the assassins were captured at the time when the General was 
killed. The evidence collected by August 4,1891, if credible, proved that 
thirteen men took part in the murders. Of these, Mustafa Khan, a Tahsildar 
in the service of the British Government, was apparently guilty of abetment, 
while his two brothers, Haji Mujtaba Khan and Saadulla Khan, were sup¬ 
posed to have been actually engaged in the commission of the offence. These 
three m ^n were as yet at liberty in British territory, two in the Cawnpore dis¬ 
trict arfd one in the district of Moradabad. The rest of the accused were in 
Rampur territory, most of them in custody. As we have seen, it was arranged 
that the case should be tried by a special Court to consist of British oflQcers; 
and it was further intended that this Court should sit in Rampur terri¬ 
tory. The North-Western Provinces Government proposed to obtain from 
the Rampur Barber a requisition for t!ie extradition of Mustafa Khan 
and his brothers, and to take action upon it under section 14 of the Act 
of 1879. They observed, with advertence to section 8 of that Act, that it was 
doubtful whether Mustafa Khan and his brothers were not Native Indian sub-, 
jects of Her Majesty and as suoh entitled to he tried according to the law re¬ 
lating to Criminal Procedure in force in British India. The Government of 
India approved the proposal to have a preliminary inquiry into the guilt of 
these men made under section 14 of the Act, but pointed out that even in the 
event of their being British subjects, and supposing that prinm /aofe evidence 
of their complicity in the crime were to be obtained, there would be no legal neces¬ 
sity for their being tried in British territory by a British officer separately from 
the rest of the accused, who would be tried by a Rampur tribunal. “ The object,” 
said the Government of India, “of section 8of Act XXI of 1879i8only to secure 
that British subjects shall under certain circumstances be amenable to British 
Indian Criminal Law for offences committed outside British India, and it is 
not to be construed as necessitating the trial within British India of such per¬ 
sons for such offences. Under these circumstances His Honour the Lieutenant- 
Governor will probably think it more convenient and conducive to the ends of 
justice, if sufficient evidence against these three persons is forthooming, to make 
them over for trial, whatever their nationality, to the special tribunal which it 
is in contemplation to constitute ip the State of Rampur.” 

In the end sufficient evidence was not forthcoming, and the extradition of 
the three men was not granted. But Mustafa Khan the Tahsildar, who bad 
been suspended, was unable to free himself from suspicion and was not restored 
to the service of Government. 

The inference from these cases is that when it is known that an accused 
person will have a fair trial before a competent Court and the convenience of 
justice will be best served by his extradition, as, for instance, when he is jointly 
charged with others who will be tried before that Court in State territory, the 
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mere fact that an accused person is in the service of the British Government or 
is a Native British subject is not sufficient ground for refusing to surrender him. 
But in cases of doubt, as, for example, should the point arise again in Central 
India, it should be borne in mind that rule 8 of the Extradition Eules can be 
brought into operation notwithstanding anything contained in rules 6, 6 and 7. 
Under rule 8 a Political Agent can obtain in any case from the Governor- 
General in Council, through the proper channel, a special order either to try 
the case himself or to make it over for trial to the ordinary Courts of the State, 
as may be most appropriate in the particular circumstances. 

§ 659. In 1883 a full report was submitted under the orders of the Lieute- 
Punjab Extradition. The orders of nant-Governor, Sir Charles Aitchison, on 
1884. extradition in the Punjab, the subiect 

being in that Province in a peculiar and somewhat complicated condition. The 
object of mentioning the case here is to reproduce some important remarks 
from the orders passed upon the reference of Sir Charles Aitchison by the 
Government of India; and we shall therefore enter into the details of the 
matter no further than is necessary for the purpose of explaining the context 
in which these remarks were made. We have already alluded to the rules 
contained in the despatch of the Court of Directors to the Government of 
Madras, No. 3, of June 1, 1836, and it will be convenient to quote them here. 
They were thus worded :— 

British subjects apprehended in the British territory, on any 
charge of offences committed within the possession of any 
Native Prince, are amenable only to British tribunals. 

2nd —British subjects apprehended in the territory within which the 
offence is alleged to have been committed, are amenable to 
the jurisdiction of the tribunals established there. 

subjects of Native States, wherever apprehended, are al¬ 
ways amenable to the British Courts for crimes and heinous 
offences committed within the British territory. 

««British subjects charged with heinous crimes committed within 
the British territory, who may have taken refuge within the 
territory of a Native State, are to be delivered up to justice, 
and vice versa with respect to the subjects of a Native State.” 

As we have seen, the prohibition of the surrender of Native British sul*- 
fects implied in the first of these rules is no longer absolute. The other three 
rules are in accordance with the present law and practice. The four rules 
were circulated for guidance in the Punjab in 1849. In 1866 Sir John 
Lawrence, the Chief Commissioner, laid down, with special reference to 
Kaslimir,*some more detailed rules based upon the rules of the Court of 
Directors. The rules thus made by Sir John Lawrence in 1866 were published 
in the Punjab Government Gazette in 1868 and declared by the Judicial 
Commissioner in the same year to be of general application. Sanads* granted 
to the Phulkian Chiefs in 1860 and to the Raja of Paridkot in 1863 contain 
a provision that the Chief shall be guided, with regard to British subjects 
committing crime and apprehended in his territory, by the rules contained in 
the despatch of 1836. fi’he sanads do not mention the rules made by the 
Chief Commissioner in 1856. Various Extradition Acts were passed, in 1849, 
in 1854, in 1872 and in 1879 ; and the result in 1884 was that there were two 
systems of extradition in force in the Punjab ; one under the Extradition Act 
of 1879 and the usual extradition mles, and the other under the rules of Sir 
John Lawrence regarded as generally applicable since 1858. Unless certain 
arrangements made with Bahawalpur in 1864 and Kashmir in 1856 were consi¬ 
dered to be equivalent to treaties, the only Punjab States with which treaties 
within the meaning of section 1 of the Extradition Act had been concluded 
were Patiala, Jind, Nabha and Paridkot, and even in the case of these States 
the treaty provisions related onlj" to British subjects committing offences in 
State territory. Sir Charles Aitchison wished to modify the rules of 1863 
so as to briflg them into conformity with the provisions of the Extradition 
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Act; and to do this by substituting for the old rules a brief proceeding, includ- 
inO'a revised list of ofrences for which extradition should be made, and con- 
slituting the establisliment of a 'prim& facie ease an essential preliminary to 
any .demand for the surrender of an alleged criminal. The Government of India 
did not agree to these proposals. They passed orders in a letter “ of August 
13, 1884, in which they said :—“ The fitting remedy, if the Punjab States are 
dissatisfied with their preseiit rules, seems to bo to abrogate the rules and 
follow the procedure of the Act.” If practical experience had shown or should 
in the future show that any change would be necessary, it would be better 
to withdraw the rules of. 1858, and^gradually to substitute for them the pro¬ 
cedure of the Extradition Act and the rules framed under it, than to enter 
into any fresh formal agreements with the Chiefs. “ The conclmion," they 
observed, “ of new agreements in the nature of Extradition Treaties with 
Native States would be opposed to the policy of Government. An additional 
argument may be furnished by the consideration that the Government itould 
derive no benefit from the negotiation of fresh treaties but rather the contrary', 
for, as Paramount Power, they possess the prerogative of claiming the extradition 
of offenders from all Native States.” The Govern or-General in Council then 
directed certain omissions, which it is unnecessary to specify, to be m^de in 
revised copies of the proceeding of Sir John Lawrence containing the rules of 
1856 ; and, lastly, dealt with the proposal to insert in the rules a provision 
prescribing the establishment of a pvima facie case before the surrender of 
an offender is demanded. This insej'tion the Government of India considered 
desirable but not indispensable. The third of Sir John Lawrence’s rules pre- 
scribed that subjects of either State, who should escape into foreign territory 
after having committed any of certain offences, should “ be liable to be surren¬ 
dered on being demanded by either Government.” The rule went on to require 
the British Officer concerned to make a summary inquiry before directing 
surrender ; but though the Government of India did rrot expressly refer to this 
provision, they iecleiVQdL thsA the establishment of a prima facie case'* should 
invariably be regarded as essential by the Eritish Officer from whom the sur¬ 
render is demanded. This ruling/’they said, “ has been recently affirmed in 
an analogous case in which it was decided that where an Exti’adition Treaty 
was silent on the point in question, the procedure prescribed by the Apt and 
the rules framed thereunder should be observed. By a parity of reasoning, it 
has been ruled that every Political Officer concerned shoidd satisfy himself 
that the punishment inflicted by the Court of a Native State upon an extra¬ 
dited odender is neither barbarous nor excessive, although there is no provi- 
Sion to this effect in the procedure under which he receives his authority 
The meaning of these last few words is obscure, for there is a provision to this 
effect in the ninth of the extradition rules now, as then, in force. At the time 
the Government of India had in view directions given in the often-quoted 
Kesolution of August 8.1871. The analogous case to which they referred h as 
that of Baroda stated above in paragraph § 553. 

§ 660, The general case of Punjab Extradition having been thus closed, a long 
TW EMbrnte o..e, and intricate correspondence followed, 

1884 to 1892 . begiBBiDg in September 1884 and ending 

ill March 1892, on the subject of extradition with Kashmir. It is only necessary 
to state the results arrived at, with such explanations as will make them Mly 
intelligible, and to note one or two points of importance incidentally decided 
by the Government of India. 

Extradition from and to Kashmir was regulated, as already implied, by 
Sir John Lawrence^s rules of 1856. In 1877 the Government of India had 
given directions as regards Kashmir that action should continue to be taken 
under those rules until the validity of extradition under them^ was impugned 
by competent judicial authority. This order was repeated in the letter oj 
August 13, 1884, from which some essential passages have been quoted^ 
above. The contingency contemplated occurred in 1886. On MarchT2 or 
that year Colonel Nisbet, then Deputy Commissioner of the Rawalpindi 
District, passed an order under the third of the extradition rules of 1866 finding 
that one Ahadju was a Kashmir subject and directing his extradition on a 
charge of theft of property exceeding Rs. 60 in value. Colonel Nisbet signed 
this order as Magistrate, Raw^alpindi District.*’ The Punjab Chief Court 


miSTfiy. 
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found that the rules of 1866 and the order prescribing them for guidance vvero 
made by “ the person administering the Executive Government in the Punjab 
and did not confer any authority upon a District Magistrate as such to pass 
an order upon an application by a Foreign State for the extradition of a subject 
of that State. The Court set aside the order of Colonel Nisbet and returned 
tlie case without further instructions. The judgment did not in terras decide 
that the rules of 1856 were unsupported by any legal authority ; but in effect 
it completely undermined the practice of surrender by executive officers under 
those rules. The Punjab Government Advocate advised that the Chief Com¬ 
missioned 6f the Punjab had no authority under any law to empower Deputy 
Commissioners to grant extradition; and that the rules, regarded as mere 
executive orders, would not justify interference with the liberty of the 
subject. The Lifeutenant-Governor considered that the* old procedure 
must be abandoned and the provisions of the Extradition Act followed. The 
Government of India agreed and the Resident was instructed to inform the 
Maharaja that the orders of 1866 had necessarily been abrogated. The Darbar 
disliked the provisions of the Act and rules which enable and require the 
Political Agent to try certain cases himself; and in deference to the suscep¬ 
tibilities of the Kashmir Government it was at first arranged that the Political 
Agent or Resident should notissue his warrants except when the accused 
persons were Native British subjects, the Darbar being at liberty in other 
eases to make requisitions through the Resident under Section 14 of the Act. 
This tentative arrangement led to delays and the Darbar ultimately acquiesced 
in the procedure by warrant of the Political Agent even in tlie case of Kash¬ 
mir subjects. Finally the Government of India decided that all requisitions 
for surrender must he made by tbe Darbai» to the Resident, who must act 
under Sections 11 to 13 of the Act of 1879, that is, by warrant, whether the 
persons wanted are Kashmir subjects or not; that the Kashmir Darbar must 
comply with requisitions of the British authorities for the extradition of 
persons charged with any of the offences specified in the schedule of the Act; 
and that District Officers in the Punjab must send all requisitions for the 
surrender of such persons to the Resident in Kaslimir accompanied by primd 
facie evidence of criminality. 

Kashmir vakils had been appointed in attendance on Deputy Commis¬ 
sioners of the Punjab and Kashmir Frontier Districts, and the services of these 
vakils had been utilised in extradition business. Dnder the procedure mow 
prescribed these officials became unnecessary, and were withdrawn froni the 
Jhelum, Gujrat and Gurdaspur Districts; while the vakils at Sialkot and 
Rawalpindi were restricted to duties connected with the supervision of Kashmir 
State property in those district? and were no longer empowered to take any 
action with regard to the extradition of offenders. 

§ 561. The former practice, however, was allowed to continue in one very 

The regular extradition procedure ii^POi’tant qiarticular which deserves spe- 
does not prevent the immediate pur- cial notice because it illustrates the distinc- 
Territory. offenders in State tion between the pursuit and arrest of 

offenders in foreign or state Territory and 
their extradition for the purpose of trial by the Courts of another State. 
Mith the approval of the Government of India, the Punjab Government issued 
a circular to Commissioners and Deputy Commissioners explaining the procedure 
to be followed by officers in the exercise of their executive functions, that is, in 
cases in which the British authorities desire the extradition of supposed 
offenders from the Native States. The circular pointed out, as above, that the 
requisitions must he sent to the Resident. “ But,” it continued, “ although for- 
mal application for surrender must in each case be thus made to the Resident, 
ifc is not intended to stop complainants and others from taking steps to secure 
the immediate arrest of offenders in Kashmir as a preliminary to their extradi¬ 
tion. The Kashmir authorities have acted hitherto in general accordance with 
the procedure which can be followed by our officers under sections 15 and 16 
of the Act, and British Police Officers and complainants are not prevented from 
following accused persons, as heretofore, into Kashmir territory and invoking- 
the aid of the State officials for the arrest of the supposed offenders pending the 
issue of a warrant for extradition by or through the Resident* Similarly 
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Deputy Commissioners who have addressed to the Resident a requisition for 
extradition may, in cases where immediate arrest seems necessary, apply direct 
to officers in charge of neighbouring Kashmir districts for the preliminary 
arrest and detention of the accused person or persons, for whose extradition the 
requisition has been submitted.” Under section 16 of the Act a Magistrate in 
British India may in certain circumstances issue a warrant for the arrest of a 
person accused or suspected of having committed an offence out of British 
India, and may, under section 16, detain a person arrested on such a warrant for 
not more than two months. The Kashmir authorities having traced a supposed 
offender to any district in the Punjab can move the District Magistrate to 
arrest him under seotipn 16. The moral of all this is that it is one thing to 
catch the offender, and another thing formally to determine, by means of the 
extradition procedure, in what jurisdiction or by what Court he shall be tried; 
and that the necessity for compliance with the formalities of that procedure need 
not interfere, and should never be allowed to interfere, with any prompt police 
measures which are requisite to facilitate the capture of the supposed offender 
in whatever territory he may be.^^ 

§ 662. In the Kashmir correspondence the Government of India incidentally 
Acceptance of bail in extradition pro- gave a general opinion as to the authority 
oeedings. of the Magistrate to accept bail in certain 

extradition proceedings. The Political Agent, before issuing a warrant under 
section 11 of the Act, must satisfy himself (see rule 4 of the extradition rules) 
tliat there is a primd facie case against the accused person. There is obvi¬ 
ously no necessity for the Magistrate who receives the warrant to do the worlc 
of the Political Agent over again. Accordingly the Magistrate “ has no juris¬ 
diction to inquire, either before or after making an arrest, into the truth of 
the accusation made against the person to be arrested; nor has the Magistrate 
in this case authority to admit the accused person to bail. The Magistrate 
must execute the warrant according to its tenor by forwarding the arrested 
person to the place and delivering him to the person named therein. Butin 
the proceedings under section 14 preliminary to the issue of a warrant of 
extradition, not by the Political Agent, but by the Governor-General jn 
Council or the Local Government, the case differs. When an extradition 
demand is made to those authorities, they may order a Magistrate to inquire 
into the truth of the accusation brought against the person whose extradition is 
requested. During the proceedings of the Magistrate under this order, his 
action in regard to accepting or refusing bail should be governed by the ordi¬ 
nary provisions of the Criminal Procedure Code. But if, on receipt of the 
report of the Magistrate stating the result of his inquiry, the Government of 
India or the Local Government are satisfied that the accused person ought to be 
surrendered, and therefore issue an extradition warrant, then, when the accused 
person has been arrested under that warrant, the Magistrate has no power to 
admit him to bail. The case is analogous to the case of thejssue of a warrant 
by the Political Agent. The substantive question of the primd facie guilt of the 
accused is determined by another authority, and the Magistrate discharges the 
supplementary function of causing the delivery of the accused person to the 
proper officials at the proper place.** It is probable, however, that with a view 
to prevent hardship in petty cases, the law will be amended so as to permit 
the acceptance of bail in the case of accused persons brought before a Magis- 
trate on the warrant of a Political Agent.*' 


** See Punjab Government letter to Resident, Kashmir, 

No. 66, dated January 28,18D1, Pro., External A, January 
1891, No. 32. 

Sae Punjab Government Circular No. 6-216, daten 
April 21, 1891. Pro., Externnl A, May 1892, No. 47. 

S'uce the orders of Aupust 1884 “the validity of the Ex¬ 
tradition rulesof 1866 and 1868 has been formally dial- 
lenged in theluw Courts note to page 164 of Chief 

‘x See Chief Court Book Circular No. VI 2172-0., dated April 28,1891, paras. 6 and 7. 
No 49. 

The following is a list of the voluminous papers in the Kashmir Extradition file: 


Court Circulars, edition of 1887, and Criminal Judgment 
No. 20 of Punjab Record of 1891), and all extradition 
proceedings for the surrender of criminals by Magistrates 
in Punjab Districts are now conducted in accordance with 
the proviaions of the Extradition Act.** Punjab Govern¬ 
ment's letter No. 438, dated Aug. 30, 1894; Pro., Internal 
A, November 1894, Nos. 64-55« 


Pro., External A, May 1892, 


Pro., External A, May 1892, Nos. 26-51. 


1891, 

June 

July 1888. 
January „ 
Septeraberl886 


89-97. 

171-173. 

85-91. 

I-IO. 

85-91. 


Pro., External A, August 1885 Nos. 252-268. 

„ Secret E, December „ „ 192-245. 

„ Internal A, „ 1884, „ 68-76. 

Pro., Internal A, May 1892, Nos. 21-23 j and September 
1892, Nos. 35-86. 
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§ 663. There is only one more point which need be mentioned in connection 
with Kashmir Extradition in particular. At one stage in the correspondence 
the Resident proposed that a Convention should he negotiated on the subject with 
the Maharaja of Kashmir. The Government of India*® explained that the 
conclusion with Native States of new agreements hearing any resemblance to 
Extradition Treaties would be opposed to the policy which has for many years 
been consistently observed by the Government of India” 

We may, however, notice here one or two more points connected with the 
Extradition Law at large in which the Government of India has given opinions 

of general application. In the Baroda Ex- 
Abetment of an offence la not a ache- tradition correspondence the Resident pro- 
of 1879 . posed that the schedule of extradition 

offences appended to the Act should be en¬ 
larged and that section 109 of the Penal Code relating to abetments and section 
611 relating to attempts should be included amongst the additions. After consult¬ 
ing the Government of Bombay, the Government of India declined to enlarge 
the schedule. The reasons for refusing to include abetments and attempts in 
particular are not on record, but the Government of India said generally: “ The 
list of sections given in the schedule was very carefully prepared when the Act 
was framed, and the Government of India is unwilling to extend it unless such 
extension is distinctly proved to be necessary in the interests of justice.” In 
1886 on a reference from the Officiating Agent to the Governor-General, 
Baroda, the Government of India ruled*® that " abetment of an offence is not an 
offence for which extradition can be demanded under the Foreign Jurisdiction 
and Extradition Act, 1879” Having regard to the extensive powers of the 
Government of India and the Local Government under section 14 of the Act, 
it would perhaps be more correct to say that abetment of an offence is not an 
offence in respect of which a Political Agent can issue a warrant under sec¬ 
tion 11. 


§ 563 A. There is a rather important general ruling in the case of one 
Cowasji Rustomji, a Baroda subject, which came before the Government of 
India in September 1893. The facts and the decision upon them are suflS^cient- 
ly stated in the Government of India letter which runs thus :— 

“ It appears that the accused was surrendered last year by the Baroda 

A surrenderpd person may ordinarily Darbar ou a charge preferred under sec- 
be tried for any offence which he may i-jon 894 of the TnH'nn Ponal 
have committed in the State to which ^ ^ renal Lode, and 

he is surrendered. that the British Magistrate, while dis¬ 

charging him of the offence originally charged, directed that under section 6 
of the Cattle Trespass Act, 1891, he should pay to the Complainant in the case 
the sum of Es. 64-2 compensation. The Governor-General’s Agent at Baroda 
has expressed the opinion that such an order was not regular, inasmuch as 
the accused was discharged in regard of the offence for which extradition was 
demanded ; whereas he was convicted of an offence for which extradition could 
neither be demanded nor granted. 

“ In reply I arn to inform you that the generally accepted view regarding 
extradition is that, in the absence of special provisions to the contrary contain¬ 
ed in the treaty or agreement under which the extradition takes place, when 
an accused person is once surrendered in order that he may stand his trial for 
an offence, the State which makes himoverhas.no more concern with him than 
if he had been duly apprehended when and where the offence was committed ; 
and he is liable to be tried for any offence, whether extraditable or not, 
which he may have committed in the territories of the State to which he is 
surrendered. 

“ I am further to point out that the limitation of this right, usually insert¬ 
ed in extradition treaties on behalf of Great Britain, only prohibits the trial of 
the ofl’ender for other facts than those disclosed in the application for surrender, 
and does not interfere with his conviction for a lesser offence when the facts 
turn out to be insufficient to support a charge of the greater. 


'* Letter No. 2371 E., dated 29th November*1887. 
'7 To Bombay, No. 88-1.J., dated 9th May 1878. 
Pro., Internal B, elulj 1886, Nob. 31-46. 

Ill 


Pro., Internal A, July 1886, Nob. 28-29. 




“ It is hardly necessary to add that no State is at liberty to deliberately 
prefer fabricated charges of extraditable offences simply with a view to getting 
into its power persons who may have committed non-extraditable offences and 
sought refuge in a neighbouring State. But it is not suggested in the present 
instance that the application for extradition was made otherwise than in good 
faith.” 

In this ruling nothing turns on the position of the Paramount Power. 
The contention of the Governor-General’s Agent that the offence of which 
Gowasji Rustomji was eonvicted was one for which extradition could not be 
demanded was not specifically noticed in the reply. This omission in no way 
impairs the general principle that the Paramount Power may demand the 
extradition of any person from a Native State. If it had been necessary to go 
into the matter in the particular case reference would have been made to the 
special understanding come to in 1877 with Baroda.* * As a concession and 
an act of favour it was then arranged ” that until further orders the offences for 
which British officers may demand the surrender of Baroda subjects shall be 
limited to those for which Act XI of 1872 authorises British ofiBcers tosurrrender 
subjects of the Baroda State.” But the Government of India added—“ This 
ruling must not be held to apply to British subjects whose surrender is 
demanded at the hands of the Baroda Government, in regard to which persons 
a larger catalogue must be allowed.” 

§ 664. In 1892 the Government of the Nizam demanded the surrender of one 
Chandria who was accused of having committed dacoity in Hyderabad territory. 

Extradition Of prisoners. Cbandria’s The Resident at first granted a warrant, 
ease, Hyderabad, 1893. • l)ut on learning that Chandria was in the 

Yerrowda Jail in British territory undergoing a sentence of imprisonment 
which did not expire till February 23, 1893, the Resident informed the 
Hyderabad Minister that Chandria would, if his extradition were then desired, be 
given up for trial by the Hyderabad Courts on release from prison at Yerrowda. 
The Minister deprecated the delay and the Resident referred to the Government 
of India the general question whether a prisoner undergoing a sentence of 
imprisonment in a jail in British India can legally be surrendered under the 
extradition law to a Native State before the expiry of that sentence. The 
Government of India replied on February 17, 1893, about a week before Chan- 
dria’s sentence expired. With regard to the particular case, they agreed to the 
surrender of Chandria as his sentence would have expired or nearly expired by 
the time that the investigation in Hyderabad would be concluded, and it would 
be unnecessary to arrange for his retransfer to a British jail at the close of 
that investigation. With regard to the general question, the Government of 
India said that an authoritative ruling could be given only by a Court of 
Justice. They observed, however, that although there appears to be nothing 
in the general law or in the Extradition Treaties with Hyderabad which pro¬ 
hibits the surrender of persons undergoing sentence of imprisonment, yet it 
is not clear whether on the retransfer of such persons to British territory they 
could be lawfully detained for the unexpired portions of their sentences. “ In 
these circumstances,” it was added, “ it is obviously desirable that every such 
case should be treated on its merits as it arises, regard being had to the nature 
of the offence for which the offender is undergoing punishment, the term of 
imprisonment as yet unexpired, the nature of the offence for which his 
surrender is demanded, and the probability or otherwise of his being convicted 
for that offence.” It .was then requested that such cases as that of Chandria 
might be referred to the Government of India for orders before the issue of a 
warrant for extradition.'* The absence of any express law under which a 
convict surrendered during the term of his imprisonment to a Native State can 
be relegated to undergo the balance of his period of imprisonment on his 
return from ..that State, has been noted for provision when Act XXI of 1879 
comes under amendment.** 


?? . Pjio,, Internal A, March 1893, Nos. 225-226* * The orders of 1877 are in Pro. A, Judicial I., De- 

*0 y „ ,, February 1885, Nos. 18-19. cember 1883, Nos. 1-40. The recent ruling quoted in the 

text is in Pro., Internal A, September 1893, Nos. 257-261. 
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§ 666. The Government of India in 1875, when they issued the Rules under 
* lorre „„ tho Extradition Act, at the same time 

working of the Extradition 4ot and communicated to chiet poJitical authorities 
Siies. some general instructions as to the working 

of the Act and Rules which may he copied here for convenience of reference, 
though the point regarding the inadmissibility of hail in certain oases has 
already been noted above. The general instructions were incorporated in a 
series of separate letters ** (which also disposed of certain points raised in the 
correspondence), and were thus worded :— 

“ The Governor-Greneral in Council desires that special attention be drawn 
to section 8 of the Act. It must be distinctly borne in mind that, subject as 
to procedure to such modifications as the Governor-General in Council from 
time to time directs, all trials held by a Political Agent must be held in con¬ 
formity to the law and criminal procedure of British India as far as applicable. 

“ Attention should also be drawn to sections 12 and 14 of the Act. 
When a prisoner has been arrested under a Political Agent’s warrant (section 12) 
or under a warrant issued under section 14 by the Governor-General in Council 
or any Local Government, bail cannot be taken, and the person arrested must 
be • removed in custody and delivered up at the place and to the person named 
in the warrant. 

** With reference to Rule 12, I am to observe that if the persons sentenced 
to imprisonment by the Political Agent be not British subjects, they should be 
made over to the Native State for confinement in the local jail, provided the 
Political Agent is satisfied that the local jail is a suitable place^ for their con¬ 
finement ; but if the Political Agent considers that the local jail is not a suit¬ 
able place for the confinement of the prisoners, or if there be other reasons 
rendering it inexpedient to confine the prisoners there, they should be dealt 
with in the same way as British subjects are dealt with under Rule 12. 

“ When a person not a British subject is sent to a British jail under the 
instructions contained in the preceding paragraph, the expense of his confine¬ 
ment in jail should, if practicable, be recovered from the Native State.” 

§ 566. While the rules and these instructions were in contemplation the 
The effect of Extradition Treaties con- Government of India addre^ed some 
sidered in connection with the Act. general remarks to the Punjab Government 
which may usefully find a place here. ” Pormal O^eaties of Extradition,” said 
the Government of India, ” have been concluded with many of the Subordinate 
States in India. Where such Treaties exist, they prescribe, on the one hand, 
what the Chief may demand of the British Government, and vrhat both parties 
are under positive obligation to do if demand- is made. ■ • But either party may 
voluntarily do much more than the treaty requires, although neither can withf 
out the consent of the other do what the treaty forbids. 

, ' “ Now Act XI of 1872 applies of course only to the proceedings of British 

Officers. It in no way affects the rights or the powers of Native Chiefs, and 
imposes on them no obligation which does not otherwise devolve upon them. 
But it extends greatly the powers of British oflBoers to comply with requests 
made by Native Chiefs, and it in no way diminishes the obligations which the 
British Government must discharge under treaties. If Chiefs with whom 
Treaties of Extradition have been made prefer the procedure of the treaties, 
they may do so; the case will then come under section 14 of the Act. But if 
they prefer the procedure of section 11, and apply to the Political Agent for 
the issue of a warrant, then they must accept the conditions attached by law 
to that form of procedure.” 

These remarks are applicable to the present Act of 1879, and the number¬ 
ing of the sections here and in the general instructions quoted in the last 
preceding paragraph still holds good. But it will have been seen from the 
circumstances which led to the amendment of the Rajputana and Hyderabad 

»! Pro., Judicial A, May 1876, Nos. 1-33. The letters vinces, No. 68 -J .5 to Burma. No. 69-J.; to Assam, 
were all dated 6 th May 1875, and were numbered thne : No. 60-J.; to Mysore, No. 61-J., to , 

fco Bombay, No. 62-J.; to Madras, No. 63-J,; to Bengal, Ajmere, No. 63-J.; to Hyderabad, Na 64-J.;^ ^ Nepal, 
No. 64rJ.5 to North-Western Provinces, No. 65-J.; to No. 65-J,; to Central India, No. 69-J.; to Kiijputana, 
fiSunjab, No. 56-J.; to Oudb, No. 67-J.; to Central Pro- No. 70-J ; to Manipur, No. 71-J. 

^ To Punjab, No. 127-dated 23rd July 1874, Pro., Judicial k% July 1S74, No. 87» 





Extradition Treaties that we cannot now hold tiiat States with Extradition 
treaties have an option between the procedure of the treaty and the procedure 
of the Act. If the treaty provides a procedure, that procedure must he 
followed; if the treaty provides no procedure then (see paragraph §659 above) 
our officers should follow the procedure of the Act. The point, however, has 
probably little practical consequence now that the Rajputana and Hyderabad 
Treaties have been amended. 

§ 667. On receipt of demands for extradition. Political officers should see that 

Extradition must not be so granted as f persons whose ex- 

to risk a second conviction d!f the same tradition is demanded being twice punish- 
person fortbe same offence. ed for the same offence. In 1889 Bale 

and Bamphal, Nepalese subjects, were convicted in British India of being in 
dishonest possession of cattle stolen in Nepal; and a requisition for their 
surrender on account of the theft was made by the Nepal Darbar, notwith¬ 
standing the fact of their having been punished in British India in respect 
of the same acts as those for which their extradition was requested. In 
ignorance of the fact that the men had been already punished the Resident in 
Nepal issued a warrant requiring their surrender. The Government of India 
directed that the warrant sltould be withdrawn, and instructed the Resident that 
in future before issuing his warrant upon a demand for extradition in a theft 
case, he should endeavour to ascertain whether the accused person has or has not 
been already sentenced in British India for an off ence under section 411 of the 
Indian Penal Code in respect of the same property. Section 411 relates to dis¬ 
honestly receiving or retaining stolen property, and stolen property is so defined 
in section 410 of the Penal Code as to include property, of which the possession 
has been transferred by theft, whether the transfer has been made witliin or 
without British India. A person convicted under section 411 of the Penal 
Code could, under, section 403 of the Code of Criminal Procedure, plead his con¬ 
viction in bar of any subsequent charge of theft in respect of the same property. 
In the Nepal case under consideration Bale and Ramphal wei’e not, at the date 
when the surrender was ordered, punishable under the law of British India for 
the offence on account of which their extradition was demanded. By the treaty 
of 1855 with Nepal, the Government of India were bound to surrender them only 
upon such evidence of criminality as would, according to the laws of British 
India, justify their apprehensiom and sustain the charge of theft if the offence 
had been committed in British India. This condition was not fulfilled, and 
the Resident was desired to refuse surrender if the demand were pressed. At 
the same time he was to -explain that if there were other cases against these 
two men for which their extradition could be claimed, they would be sur¬ 
rendered—Rampiial at the expiration of his term of imprisonment, and Bale 
(^who bad served his term) when he should he again arrested.^® 

§ 668. We have stated elsewhere that, for the purposes of extradition to 
aud from the fenitories of foreign powers, Native States must be regarded as 
part of the British Indian Empire (see paragraphs § 32 and § 33), and we have 
entered at considerable length on the special question of the extradition of 
Summary deserters (see paragraphs § 161 to §166 

inclusive). In paragraph § 641 we ex¬ 
plained that it was inexpedient and impracticable to treat the subject of extra¬ 
dition exhaustively. For general guidance in matters of extradition. Political 
Officers must refer to the Act and rules and to the general instructions reproduced 
in paragraph § 665. But some points seem to be well established by the cases 
summarised in this chapter, and, with a repetition of the remark that the whole 
subject is still in an imperfect stage of growth, we may recapitulate iu this 
place the points that seem to us to he clear:— 

(1) In the absence of any express engagement'to tjie contrary^ the JPara- 
mount Power can demand the extradition of any person from a Subordinate 
State. 

(5) There is in practice no extradition of European British subjects to 
Subordinate States. 

(5) The policy of the British Government is opposed to the conclusion of 
extradition treaties with Subordinate States. But existing Extradition 


” Pro., Eiternal A, December 1800, Noe. 170-198. 
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Treaties with many of these States have been so modified by further agreements 
as to substitute the procedure of the Act for the procedure of the treaties. 

(4) Where extradition treaties exists either party may do more than the 
treaty requires, hut neither party may, without the consent of the other, do 
what the treaty forbids. 

(5) An extradition procedure prescribed by treaty must be followed to the 
exclusion of that prescribed by the Act, Sut if an extradition treaty prescribes 
no procedure, the procedure prescribed by the Act should be adopted. 

(6) British authorities cannot deliver up to a Native State persons 
entitled to the protection of British Laws except in accordance with the pro^ 
visions of the Extradition Act. 

(r) A Foreign State outside the internal protectorate having no extradi¬ 
tion treaty with the British Government, cannot require that Government to 
deliver up its fugitives from justice; but that Government is not bound to 
afford them an asylum, and if the act charged would be an offence against 
British laws if committed in British India, it is in accordance with the 
comity of nations to deliver them tip. 

(8) In granting extradition to a Foreign State outside the internal pro¬ 
tector^, whether there be an extradition treaty with that State or not, and 
whetWeraction be taken under the Act or upon its analogtj, the Government of 
India will ordinarily construe the provisions of the Act very strictly in favoreni 
libertatis, especially if there is reason to suppose that the person whose 
extradition is claimed may be subjected to barbarous treatment in the Foreign 
State. 

(9) The Government of India may, if they see fit, grant extradition (a) of 
Native British subjects even if they are under no treaty obligation to surrender 
flwm, and (b) in respect of offences other than those scheduled in the Fxtradi- 

{10) When there is a question of the extradition of a Native British 
subject to a Subordinate State, the provisions of the Act do not necessitate his 
trial by a British Court. Me may be tried by the Bolitioal Agent, by an 
ordinary Court in British India or by a State Court according to circum¬ 
stances and orders. 

{11) In determining whether Native British subjects may be tried by 
State Courts, the efficiency or inefficiency of those Courts, the convenience of 
witnesses, the inconvenience of separate trials on the same facta, and generally 
the provisions of the extradition rules, are important points for considera¬ 
tion. 

{12) In the absence of treaty provision or general or special instructions 
to the contrary, a British Officer from whom the surrender of any Native 
British subject is demanded should not comply with the demand unless a 
prim4 facie case is established against the accused person.^ 

{13) In the absence of treaty provision to the contrary a surrendered 
person may he tried for any offence which he may have committed in the State 
to which he is surrendered. 

{14) Extradition must not be so granted as to risk a second conviction of 
the same person for what is actually or substantially the same offence. ^ 

{tS) Bail cannot be accepted when the Political Agent or the Govern¬ 
ment has issued an extradition warrant; hut it may be accepted when admis¬ 
sible under the Code of Criminal Procedure by a Magistrate making a preli¬ 
minary inquiry in accordance with the orders of Government under section 14 
of the Act. 

(16) The abetment of an offence is not an offence in respect of which a 
Political Agent can issue an extradition warrant under the Act. 

{17) When requisition is made for the extradition of a convict under¬ 
going imprisonment in a British jail, the case must be treated on its merits 
regard being had to the nature of his already proved offence and of the offence 
charged against him, to the probability of his conviction for the offence 
charged, and to the length of his term of imprisonment still to run. 

{18) The adoption of the regular extradition procedure is no bar to the 
immediate pursuit and arrest of supposed offenders in British or State 
territory. 


“ For the special rules in force in the Bombay Presidency, see paragraphs § 585 and § 688 below. 
Ill 




CHAPTEE XVll. 


EXTRADITION BETWEEN STATE TERRITORIES UNDER DIFFERENT 
JURISDICTIONS AND BETWEEN SUBORDINATE STATES. 


§669. Having said 80 milcbi as it seems desirable to say about extradition 
between British India and Foreign or subordinate States, we are about to come 
to the question of extradition from one Native State to another. We may, how¬ 
ever, first refer to a question occupying a middle ground between extradition 
to and from British and State territory and extradition between State and State. 

Extradition from State territory under ^^ve seen that the leading case of juris- 

British jurisdiotion. Secunderabad oase, diction in the Secunderabad Cantonment 

originated in an application for the sur¬ 
render of two Natives, subjects of the Nizam, with a view to their being tried 
by the Hyderabad Courts for offences which, it was alleged, they had committed 
in the city of Hyderabad. As the British Government has in practice complete 
civil and criminal jurisdiction in Secunderabad, the Honourable 0. P. Ilbert, 
Law Member of Council, held that “ the Cantonment of Secunderabad is not 
part of British India but is a place within which the Government of India has 
power to exercise, through its officers, complete jurisdiction, and for which it 
can,legislate by executive orders.” He thought we were justified in prescribing 
a simpler prooeduye for extradition from Secunderabad than that prescribed by 
the Act of 1879. Acting on these views the Government of India requested 
the Resident to draft rules authorising him to comply with requests from the 
Hyderabad’ authorities for the surrender of Native Hyderabad subjects accused 
of criminal offences and present or resident in the Cantonment of Secunderabad.' 
Accordingly, after some correspondence, rules were approved which empowered 
the Resident, on the written request of the Government of the Nizam, to direct 
that any person of the above description accused on reasonable grounds of hav¬ 
ing committed an offence within the meaning of section 40 of the Indian Penal 
Code should be arrested within Secunderabad limits and delivered over to an 
official of the Nizam. Analogous provision was also made for the arrest in, and 
surrender from, the Nizam’s territory of persons reasonably charged with 
having committed offences in Secunderabad limits.* The rules were accepted 
by the Government of the Nizam.* The general principle implied in this case 
appears to be tiiat the Governor-General in Council is competent to prescribe hy 
executive order a procedure for extradition between State territory under 
British jurisdiction and State territory under State government. 

§ 670. It follows from the immunity from British laws which is characteris- 
Interstatal extradition ia not regu- tic of State territory under State govern- 
lated by Britisb laws. ment that extradition as between subordi¬ 

nate States is not regulated by any Act of the British Indian Legislature, It 
may be regulated by express order of the Paramount Power in any particular 
case, or by rules prescribed by the Governor-General in Council and accepted by 
the States concerned. In paragraph 21 of the often-quoted Resolution of 
August 8,1871, the Government of India said—“ There need be no hesitation 
in requiring one Native State to surrender to another Native State the criminal 
subjects of the latter, and to require it to punish its own subjects for offences 
in another Native State, if the cases are serious enough to require our inter¬ 
ference, The Native States have none of Our niceties of law to fetter their 
action.” In explaining the political isolation of Native States we referred to 
the Travancore and Coclda case, 1873-74, the Rajputana Border Criminals case, 
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1874, and the Bahdwalpur and Bikanir case, 1875 {see paragraphs § 16 and 
§ 18), in illustration of the objection entertained by the Government of India 
to the conclusion, as between subordinate States, of extradition agreemente. In 
the cases of Travancore and Cochin, as of Jaipur and Patiala and Kashmir and 
Chamba, mentioned in the same part of this work, interstatal extradition rules 
were approved by the Paramount Power. Rules for the same purpose have 
been similarly approved in many other cases, as we shall presently show. In 
the Rajputana Border Criminals case, 1874, the Government of India, in a 
passage which we have quoted in paragraph § 20,‘ ruled, quite consistently with 
the doctrine laid down in the Resolution of 1871, that if one Rajputana State 
refused extradition to another State, the case would become one of a dispute 
between two States to be settled “ by order of the Agent to the Governor-Gene¬ 
ral, on whose demand a State must surrender.” In the Bikanir and Bahdwalpur 
case, 1876, the Supevintendent, Bahdwalpur, notified that “ no offenders will be 
exchanged except under section 11 of Act ,Xi of 1873.” “I cannot,” said 
Mr. Alfred Lyall, “ see the use of importing the procedure of a rather difficult 
Act (not always at hand or intelligible to Native Barbara) into the relations 
between two outlying Native States.” The Government of India ® held that the 
Superintendent of Bahilwalpur might have demanded the surrender of the 
criminals from the Bikanir Barbar without reference to any treaty; and (as 
already said in paragraph §18) that if the request had been refused, it would have 
been in the power of the Agent to the Governor-General, Rajputana, to have 
insisted on the compliance of the Bikanir Barbar. 

§ 671. “ The theory of extradition,” said Sir Andrew Sobble,® “ is that the 
criminal is surrendered because the duty of punishing the crime cannot be’ 
effectively or justly performed by any nation but that whose laws have been 
broken.”* * But it is obvious that in the case of States which are not nations 
and which are in common subordination to the Paramount Power, the duty of 
punishing the crime when the subjects of more than one State are concerned 
as complainants or accused may* be assigned to some tribunal which has 
jurisdiction in any or all of certain specified States to compel the appearance of 
parties and award penalties. Upon this principle rests the operation of the 

„ ^ „ so-called International Courts of Vakils 
a?he Rajputana Courts of Vakils. Rajputana; and SO far as that operation 

is effectual, it supersedes the necessity for extraditional arrangements. These 
arrangements have, however, been made between many of the Rajputana States 
and some neighbouring States in the Punjab in such a way, it is believed, as to 
supplement without impeding the working of the Courts of Vakils. 

The object and constitution of the Courts of Vakils are thus described in 

Their object and constitution. the rules sanctioned ^ in 1870 

“Courts of Vakils sit at Ajmir, Abu, Udaipur, Jaipur, Jodhpur, and 
Deoli. They are established with the special object of securing justice to 
travellers and others who suffer injury in territories beyond their own Chief’s 
jurisdiction, and they hear and decide on all offences against person and pro¬ 
perty laid down in the Indian Penal Code and in the Extradition Treaties 
between the Government of India and the States of Rajputana, which cannot 
be decided by any one State. 

“ The Court of Vakils at Abu, composed' of the Vakils attendant on the 
Governor-General’s Agent, is under the guidance of one of the Assistants, and 
is an Appellate Court superior to those at the several Agencies. 

“The Courts of Vakils at Udaipur, Jaipur, Jodhpur, and Deoli, under the 
guidance ef the respective Political Agents of Mewar, Jaipur,, Marwar and 
Haraoti, are composed of Vakils attendant on the Agents from each of the 
neighbouring States, and are subordinate to the Upper Court of the Governor- 
General’s Agent.” 

§ 672. When the Government of India originally approved the proposals 
which led to the institution of these Courts, Colonel Sutherland, then Agent to 


§L 
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the Governor-General in Eajputana, was specially enjoined to secure a delegated 
authority from the IStates concerned. The Governor-General in Council gave 
Origin of the Courts of Vakils, 1841- him ** full discretion to employ a Court 
44 . superintended by a British officer and 

composed of the Vakils of the different States,” and added, “ you will be careful 
to obtain from each of the Native States a formal instrument delegating full 
powers of trial and punishment as respects its subjects to a Court so constituted.” 
These orders ® bore date October 25, 1841. But in point of fact the Courts 
were constituted some two years later by the authority of the Goveruor-Gene- 
ral’s Agent himself and not by any delegation of authority from the Rajputana 
States. In a letter ® of January 14, 1843,Colonel Sutherland said—“I had 
two or three years ago the honour of proposing that a Court should be formed, 
consisting of the Agent to the Governor-General and the representatives of the 
several States accredited to him, for the adjustment of all international questions 
of a criminal character. Government proposed that I should enter into a 
negotiation with the several States through ' which their subjects should be 
rendered amenable to this Court for all criminal offences committed against 
their neighbours. But as some difficulties were likely to attend this nego¬ 
tiation, it was thought best to see what the Court could practically perform, 
and accordingly it was instituted” It appears from the same letter that the 
Vakils were empowered to summon “ defendants,” that is accused persons, and 
witnesses from any States, and that the Agent to the Governor-General en¬ 
forced the orders of the Court when he approved of them. The Court described 
by Colonel Sutherland assembled at Ajmir, and by January 1843 similar 
Courts were already in operation at the subordinate Agencies. An extract 
from a preamble to the rules drafted in 1861 by Colonel George Lawrence, 
then Agent to the Governor-General, will sufficiently indicate the state of 
society for which these Courts were devised :— 

“The practice of affording shelter to outlaws who throw off all allegiance 
to their sovereign, and seeking asylum in neighbouring States, organise raids 
into their own country, and after committing bloodshed and plunder again find 
shelter on foreign soil till they again take revenge by fresh reprisals on thh 
villages of their prince, is a question constantly brought before these Courts. 
Although it is not desirable that Chiefs whose oppression or rapacity drives 
their nobles into outlawry should be so indemnified as to find the disaffection 
of their subjects a source of profit or a matter of indifference, yet States who 
harbour outlaws either before or after they commit aggressions on another 
State must be held responsible for the actions of their ^wasi-subjeots, who for 
the time enjoy their protection. Such States can always escape responsibility, 
if so minded, by the expulsion from their territories or surrender to their own 
prince of such offenders. By retaining them a State fosters disaffection and 
knowingly facilitates the constant disturbances of the borders, and wanton 
injury and violence to the villagers who suffer without cause.” 

The brigandage and outlawry which were so common in India before the 
pacification had by no means died away in Rajputana in 1861. 

§ 673. Since the rules for the Rajputana Courts of Vakfls were sanctioned 
in 1862, they have been several times amended. It is not necessary to enter on 
the various amendments here,but merely to show, from the provisions of the 
TJ 3 L 0 jurisdiotiou of fiio Oonrts of i*ules as they uow stand, that a system of 
Vakils is a substitute for extradition. common jurisdiction extending over groups 

of States is, in the cases brought before the Courts of Vakils, a substitute for 
a system of extradition. Complaints are made to the Political Agent of the 
State in whic'h the offence is supposed to have occurred, and he decides whether 
the case shall be sent for adjudication to the Court of Vakfls. If the com¬ 
plainant and the accused are the subjects of the same State and the accused 
escape into any other State, then “if the criminals or stolen property 
he pointed out by approvers or otherwise, the same must be given up to the 
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accredited authorities, otherwise the State retaining persons or property of 
another State will be required to make good all losses.” Notice of time and' 
place of trial is given to the Vakils of the States concerned “who are respon¬ 
sible that the notices are served without delay on any of their master’s sub¬ 
jects ” and may “ send direct for any persons subject to their respective princes 
without a reference to the capital.” It is clear that these provisions read 
together supply the means of bringing before a Court of Vakils any person 
who, having committed an offence in his own State, takas refuge in another, or, 
conversely, who commits an offence in another State and returns for refuge to 
his own. The Courts “ have power to decide all cases brought before them by 
the superintending ofBoers and award punishments of fine and imprisonment, 
as also compensation and blood-money, according to the degree and nature of 
the offence, provided that the decree is confirmed by the Political Officer 
superintending the Court, and in cases tried by any Lower Court, subject to an 
appeal to the Agent to the Governor-General.” The Upper Court is attached 
to the head-quarters of the Agent to the Governor-General, and he and that 
Court have, in respect of oases brought before Courts of Vakils, jurisdiction 
co-extensive with the whole of Rajputana. The Agent to the Governor-Gene¬ 
ral can transfer any case from the Lower to the Upper Court. To him are 
referred for decision findings of Lower Courts disapproved by Political Agents. 
Cases of murder or of grievous hurt or of robbery by more than five persons may 
not be compounded. Sentences of death or of imprisonment for more than 
seven years must be confirmed by the Agent to the Governor-General. It is a 
striking feature of the rules that States are held liable in pecuniary penalties 
—“all awards of fine, blood-money or compensation must be recovered by the 
superintending officer of the Court from the State which is responsible and not 
from the individuals found guilty.” It is manifest from all this that the Courts 
of Vakils can deal with mixed or inter-jurisdictional cases, as when the subjects 
of one State commit an offence in another State against the subjects of that State 
and take, refuge in their own State or in some other, or when neither the accused 
nor the complainants are subjects of the State in which the offence has been 
committed and the accused are found in some other State. A system of extra¬ 
dition pursues fugitive offenders into alien jurisdictions and determines the 
State by whose Courts they shall be tried. The Rajputana system provides 
common tribunals on which the States concerned are represented and which 
summon and try fugitive offenders in whatever Rajputana State they may be 
found.'® * • 

§ 671. As in Rajputana, so also on the border between Rajputana and thd 
Extradition on the Bajputana and northern States of the Bombay Presidency 
Bombay border. • in ter-jurisdictional oases are dealt with 

partly by the methods of extradition and partly by a Court of political jurisdic¬ 
tion so constituted as to meet the requirements of a very primitive state of so¬ 
ciety. As we shall show below, the Bombay Government in 1873 directed that the 
extradition demands of Political Agents should be met by Native States just 
as the extradition warrants of Political Agents are executed in British terri¬ 
tory. The Political Superintendent of Pahlanpur proposed in 1876 and 1876 
that this procedure should be adopted as between Rajputana States and the 
adjacent Native States in the Bombay Presidency. Mr. Alfred Lyall, the 
Officiating Agent to the Governor-General, Rajputana, agreed on the under¬ 
standing that in accordance with the general extradition rules, the officer to 
whom surrender might be made should hear what the accused had to say befoite 
making him over to the State Courts and should be responsible that he should 
receive a fair trial and a proper sentence. Mr, Lyall further understood that 
the demands would usually be made only for the surrender of heinous offenders. 

“ It will be remembered,” he said, “ that certain Courts have already jurisdic-^ 
tion upon this border for adjudication of complaints and charges among subjects 
of different States. The Marwar Court of Vakils takes cognizance at Abu of 
Pahlanpur eases, and the Border Panchayats decide cases among the Border 
Bhils. But although these Courts can punish at discretion, it must be allowed 
that they are mainly used for awarding fines and compensation j and whenever 
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a heinous offence is committed it is very essential that the offender should h© 
seized and surrendered for immediate trial. Nevertheless there are certain 
classes of offences, as, for example, affrays and raids among^ tribal BMls, 
which are still best dealt with-by the Border Courts, and the Political Agents 
should settle, in consultation over any particular case, whether the accused 
ought at once to be surrendered to a Native State, or whether they would try 
the offence at the Court of Vakils or Border Fanohayat:' These views were 
accepted by the Government of India and Mr. Lyall simultaneously sub¬ 
mitted revised rules for the Border Panchayats which were likewise approved.^* 

§ 676. A double systejn was thus established, namely, that the Political 
The Bajputana and Quzerat Border Agents on either side of the border should 
Court. demand the surrender of heinous offenders, 

but that certain peculiar cases should be reserved by consent for the Courts of 
Vakils and the Border Panohayata. The rules for the Border Panohayats 
prescribe that the Court shall consist of the two British Officers, who may be 
in political charge of the States concerned, but with power to refer any case or 
cases to local Panohayats of persons on the spot. The Court hears all com¬ 
plaints of offences, including the abduction of women, brought by one State 
or its subjects against another State or its subjects. The State within the 
limits of which an offence is committed is held primarily responsible for the 
arrest of the offender, and for the restitution of property, or the payment of 
such compensation to the complainant as may be awarded by the Court. A 
scale of compensation is laid down for wounding, abduction of women, and 
kidnapping, and for Jive-stock. In cases of murder the rules require surrender 
for trial, the State concerned being, in default of surrender, liable to fine. In 
oases generally a traced offender must be surrendered or brought before the 
Court or the State where he is found must pay compensation. If an offender 
is followed in hot pursuit from the State where the offence has been committed 
into another State,'or if he be subsequently discovered, or any part of the 
stolen property be found, in another State, the responsibility for his arrest and 
for the restitution of the stolen property is thereby removed from the State 
first held responsible. When cases come on for hearing the States concerned 
must produce all parties required. There is no appeal against decisions in 
which the two Political Officers of the. Border Court concur, but if they differ 
the case is referred to the Agent to the Governor-General for his orders. Deci¬ 
sions of the local Panohayats in cases referred to them by the Political Officers 
are final. These provisions show that here, as in Rajputana generally, the 
common jurisdiction of ja specially constituted Court extends to a number of 
States in certain classes of cases; and so far as it is operative supersedes with¬ 
in its own range the necessity for extradition. Ong State does not surrender a 
fugitive offender to another State for trial by the Courts of that State; but 
any State in which an offender has taken refuge has to bring^ him before the 
Border Court which exercises a common political jurisdiction in the Border 
States generally. 

§ 676. The rules which in many instances have been sanctioned for extradi- 
Buies for extradition between various tion between Native States are generally 
States. of a simple character and well devised to 

serve the ends of justice by avoiding elaborate and dilatory procedure. In the 
South-Eastern Punjab there is an outlying patch of State territory consisting 
of the small State of Loharu, the I>a.An pargana of Jind, the Narnol pargana 
of Patiala, and a part of the Dujana State. This tract is bounded by Jaipur 
territory on the west and south and by Alwar territory on the .south-east. 
In former years border offences were frequent on the Patiala-Jaipur frontier, 
raiders coming most frequently from Jaipur territory over the border, though 
there were doubtless raids and reprisals the other way. Some attempt seems to 
have been made to extend the jurisdiction of the Jaipur Court of Vakils to 
these border oases, but without success, as the Sikh States were not represented 
_ , , „ , by Vakils. Various efforts were made 

Jaipur and Patiala Buies, 1873. between 1860 and 1873 to establish 

some system which would suit this troublesome border, but no plan worked 
very weU, and an amendment of the rules for the Coui'ts of Vakils made in 1866 
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and locally misinterpreted resulted in the Jaipur and Alvrar officials refusing 
to alloyr the traelcs of criminals to be followed into their territory. This 
aggrieved the Sikh States, as to follow the tracks was their best means of proof, 
and they were the principal sufferers. There was, moreover, a scruple of eti¬ 
quette, as Patiala refused to send a Vakil to Jaipur unless Jaipur would send a 
Vakil to the cis-Sutlej States. Matters reached a climax in 1871, when 363 
border cases were pending. Early in 1873, Mr. Lepel Griffin, acting on 
behalf of the Punjab Government, met Colonel Beynon, the. Political Agent, 
Jaipur, and these officers, in communication with representatives from the States 
concerned, drew up some rules for the pursuit, arrest and extradition of offenders, 
which were accepted by the two Darbars and sanctioned by the Government of 
India. The rules comprised a schedule of extradition offences, and the principal 
provision as regards extradition was that “ any criminal resident of one State 
seeking refuge, after the perpetration of any one of the offences specified, in 
the other State shall, without objection, be surrendered on the requisition of the 
autlvorities of the State wherein the crime was committed.” The rules do not 
require any primd facie case to be established against the accused before his 
surrender. On the contrary, the second rule is that whenever any resident of 
Patiala shall commit any of the specified crimes in Jaipur territory, and shall 
escape into his native State, he.shall be surrendered to the Jaipur Court for trial, 
on the requisition of the Jaipur authorities, without objection or proof demanded 
of his guilt. In the same wag the Jaipur State shall suiTender any resident of 
Jaipur territory who, after committing any of the crimes specified in the 
Schedule, in Patiala, shall escape into Jaipur territory.’* It was further arranged 
that each State should carry out the processes and serve the summonses issued 
by the Courts of the other.*® The Government of India, in coiiveying their ap¬ 
proval, directed that steps should be taken to procure the acceptance of the rules 
by the States of Jind, Nabha, Loharu, and Alwar. In 1876 the Agent to the 
Governor-General, Rajputana, reported that the A1 war Darbar had agreed to 
the observance of the rules as between Alwar and Patiala and any other Punjab 
State touching or closely adjoining Alwar; and in 1879 the Government of 
India formally declared the rules to be in force between Patiala, Nabha, and 
Alwar.'® In 1883 a proposal was considered, but not adopted, i\\VLi primd facie 
evidence should be required to accompany demands for extradition under these 
rules. From a report made by the Punjab Government in 1884 it appears that 
the Jaipur-Patiala rules had then been accepted as between Jind, Nabha, and 
Loharu of the one part, and Jaipur and Bikanir of the other part, and that 
negotiations for the acceptance of the code as between Patiala and Bikanir 
were not complete.”’ 

§677. In the course of the correspondence *® in wdiich the Government of India 
Extradition between States need not had expressed an. opinion that no extradi- 
be limited to heinous offences. ^ion rules were needed between Rajputana 

States, but had evinced willingness to consider the draft of such rules if the Agent 
to the Governor-General thought they would do good, the Governor-General 
in Council also observed that neither the pursuit and arrest nor the surrender 
of criminals in Rajputana States need be limited to the case of heinous crimes, 
and that if the State in which the arrest was made was willing to surrender the 
person arrested even in the case of a minor offence, there w'ould ordinarily 
be no ground for interference on the part of the British Government.'® 

§ 678. In June 1882, Captain Talbot proposed a set of rules for facilitating 
Extradition Buies, Bhartpur abd Ai- the arrest and surrender of criminals as 
war, 1882. between the Bhartpur and Alwar States. 

This set of rules was based on the Jaipur and Patiala rules and took the shape 
of instructions to the border officials of the States concerned, thus avoiding the 
form of an interstatal agreement. Here, again, there was no requirement for 
primd fade prooi of guilt before surrender. The Government of India accorded 
sanction.®® These Bhartpur and Alwar rules were, with the approval of the Gov- 
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eminent of India, accepted as between Karauliand Bhartpur, Karauliand Dhol* 
Karauli, Bhartpur, Dholpur, Jaipur pur and Bhartpur and I)liolpur in 1883 ^ 
andAlwar. 1883 and 1889. between Jaipur on the one side and 

Bhartpur and Karauli on the othef side in the same year and in 1889 between 
Jaipur and Alwar as a tentative arrangement. The rules havin g worked well, the 
Government of India in 1891 sanctioned ® a proposal of the Agent to the Governor- 
General that they should remain permanently in force as between these two States, 

§ 679. Buies' of a slightly different cast, framed independently of each other 
no . X- T. «... and of the Patiala and Jaipur model, have 

Banswara and Partabgarh Etfles, 1883. sanctioned for Banswava and Partab- 

garh and Jaisalmir and Bikanir. The Banswara and Partabgarh rules were ap¬ 
proved by the Government of India in August 1883. They prescribe that the 
requisition for surrender shall be made “through the channel of the Political 
Assistant’s office and supported by primd facie evidence of the guilt of the 
accused. In coin mon with the rules referred to in the last paragraph, they contem¬ 
plate the surrender of persons who may not be subjects of either of the States 
which are parties to the understanding. The question whether the rules 
ought to be applied in the case of these persons was a good deal discussed by 
the Government of India. The Honourable Mr. Ilbert, Law Member of Counoil, 
gave his opinion in these words: “ Where it is desirable, in the interests of 
justice, that a criminal should be delivered up to another State, I think that 
the mere fact of his not being a subject of that State should not affect bis 
liability to extradition.” The sanctioning letter did not embody this view..but 
merely expressed approval.^ 

§ 680. In 1891, proposals for extradition arrangements between Bikanir and 
. ,, T • , • » , Jaisalmir were, by oversight, submitted in 

Bikanir and Jaisalmir Buies, 1891. ^ draft agreement between the 

two States. The Glovernment of India referred to the orders of 1874 and 1876 
(quoted in paragraph §18), under which if rules of procedure relating to extra¬ 
dition are required they should he issued either as rules made by the British 
Government to which the States assent or as engagements between the Stat^ 
and the British Government. “ No agreement,” said the Governor-General, in 
Council,' “ should ever he entered into with a Native State except after receiv¬ 
ing the authority of the Government of India. These instractions comprise 
a particular application of a principle which has been invariably asserted by 
the Government of India, viz., that direct conventions or agi’eements between 
Native States in India should be discouraged, and that they should he precluded 
from entering into such relations, except with the consent and through the 
medium of the British Government.” A suggestion was also made that the 
word “resident” should be substituted for “ subject” where the latter word . 
occurred, so that subjects of other States resident in Bikanir or Jaisalmir 
might he brought within the scope of the rules. The necessary amendments 
were made and the rules were sanctioned on September 3, 1891. The requisi¬ 
tion must, under these rules, he accompanied hy primd facie ’proot of guilt when 
the resident of one of the two States commits any of certain specified offences 
in the other State and returns for refuge to the State in which he resides. 
But if a resident of either State commits one of these offences in the State where 
he resides and then takes refuge in the other State, “ the State applied to may, 
if it please, demand primd facie proof.” Primd facie proof is thus obligatory 
in the one case, but not in the other unless specially demanded. 

§ 681. There are a good many slight variations in the rules sanctioned for 
different localities which usually include track law and other provisions for the 
pursuit and arrest of offenders. The practice of the Government of India is to 
refrain from interfering in minute details of interstatal extradition When the 
local authorities are satisfied. Some inconsistencies might therefore he detected 
on a critical review of sanctioned arrangements; hut they are probably of no 
consequence, and it would certainly be unwise to alter any rules that are 
working well merely for the sake of uniformity. "We must, however, mention 
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here an important case, that of Natlia Dola, Baroda and Barwani, 1882-83, which 
contains a clear expression of the views of the Government of India regarding 
The case of Natha Dola. Baroda and the requirement of a prima facie case in 
Barwani, 1882-83. interstatal extradition. Natha Dola, a 

Baroda subject, accused of having committed criminal breach of trust in 
Baroda territory, took refuge in Barwani, a State of Central India. General 
Watson, the Agent to the Governor-General, Baroda, applied to Sir Lepel 
GrifFm, the Agent to the Governor-General, Central India, on behalf of the 
Baroda Darbar, to cause the extradition of Natha Dola. Sir Lepel Griffin com¬ 
plied with the request, but took exception to the procedure adopted by General 
Watson and referred the matter to the Government of India. “ The question,” 
they said,® “thus raised is one of considerable importance, for it involves consi¬ 
deration of the principles which regulate extradition between Native States. The 
Governor-General in Council has given careful consideration to the subject, 
and lam now to communicate to you the-following observations for your 
guidance:— 

“ The procedure which is followed in Baroda, and possibly in other parts of 
India, is thus described by the Agent to the Governor-General in paragraphs 
2, 3, and 4 of his letter No. 7660, to your address:— 

“ ‘ (2) When a person, whether a British subject or otherwise, commits 
an offence in Baroda territory, and flies into British territory, 
the Baroda Administration submit to me a primd facie case ; 
and if the record is, in my opinion, sufficient, I issue a warrant 
on the District Magistrate concerned, under section 11 of the 
Extradition Act. 

“ ‘(3) When a person, subject of an adjoining Native State, commits an 
offence in Baroda territory, and takes refuge in his State, I 
send on the record of the prhna facie case to the Political 
Officer concerned and ask for his extradition. 

“ ‘ (4) But when the person accused is a subject of the Baroda State, 
then I examine the prima facie case; and if I find it satisfac¬ 
tory, I cei'tify the fact to the Politio.al Officer concerned, and 
request extradition without sending the record of the case, and 
a warrant is never issued to a Political Officer for execution in 
a Native State, as it would be inoperative there. ’ 

“ The procedure thus defined for extradition from British India to a 
Native State, being in conformity with the law of British India and with 
the provisions of existing extradition treaties, is approved by the Government 
of India; 

Euctradition from a Native State to British India, or from one Native 
State to another, I am to remind yon, is not governed by the Municipal law 
of British India. The Agent to the Governor-General in Baroda was therefore 
right in not issuing a warrant under that law for the extradition of the 
Baroda subject, who absconded into Barwani, as the process, under the circum¬ 
stances, would have had no legal significance. 

“ Extradition between Native States is, as you are aware, not usually 
regulated by express agreement. Where there is no such agreement, all that 
one Native State can reasonably demand from another, and all that the Para¬ 
mount Power can be expected to assist in obtaining, is such co-operation as 
may be consistent with the pi’inciples of international comity, applied of course 
with due regard to the particular circumstances of the two States con¬ 
cerned. , It is an essential principle in extradition from British India to a 
Native State that & primd facie case should be demonstrated against the accused 
before his extradition can be expected ; and-ia the opinion of the Governor- 
General in Council, it is only fair and reasonable that the same rule should 
obtain when extradition is demanded by one Native State from another, notwith¬ 
standing the fact that the accused may be a subject of the demanding State. 
The procedure defined in the third paragraph of General Watson’s letter 
quoted above is therefore applicable to all cases where extradition is demanded 
through the medium of the Political Officer by one Native State from another. 
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“ But tlie question which rhore immediately concerns tlie Government 
of India is the part which its officers should take in the negotiations for 
extradition between two Native States. The Governor-General in Council does 
not desire to lay down any absolute rule on this point, but it should be under¬ 
stood that, generolhj speakhiq, the attitude of the Political Officer^ tohen trans¬ 
mitting an application for extradition, should be neutral, and that he should 
he careful not to carry his intervention further than may be really necessary. 
Ordinarily, he should refrain from certifying that a suspected offender is primd 
facie guilty, and it will be sufficient if, after satisfying himself that there is 
nothing repugnant to justice or public policy in a demand for extradition, he 
merely transmits a statement of the case ndth the application for surrender. 
It must be left to the discretion of the Political authorities to give their 
imprim.atur to the demand when it is necessary to do so, but a reasonable 
application for further information by the State from which extradition is 
demanded should invariably be supported.” 

§ 682. These orders were passed on Pebruary 9,1883. They were not at the 
time addressed to the Bombay Government and they certainly do not now 
apply to the Bombay • Presidency. Moreover they are defective, because in 
one place they prescribe the transmission of the primd facie case as'always 
obligatory and in another place approve an exception when the surrender of a 
Baroda subject is demanded by the Baroda Agent. But as regards interstatal 
extradition outside the Bombay Presidency these orders still appear to have 
certain force and effect the nature of which will appear in our summary. 
They were addressed to the Agent to the Governor-General in Central India, 
where the question of interstatal extradition has a further history. In March 
1889 Colonel It. Wylie, Political Agent, Bhopal, submitted some rules for the 
pursuit, arrest and extradition of offenders, which had been accepted by the 
Bhopal, Rajgarh, N^arsingarh, Khilchipur, Kurwai, and Maksudangarh Darhars. 
Interstatal Extradition in Central These rules comprised a schedule of extra- 

dition offences much fuller and more 
detailed than that annexed to the Jaipur and Patiala rules; and the leading,' 
provision was that *' when criminals are pursued and caught red-handed, or 
when there is no doubt regarding the criminality of the persona accused, 
extradition should be. mutually granted without delay or superfluous formal¬ 
ities. In other cases, on receipt from the State, in which the offence was com¬ 
mitted, of sufficient primd facie evidence of the guilt of the persons arrested, 
they should be made over to that State direct without the intervention of the 
Agency. But when any dispute arises regarding any point connected with the 
extradition, a reference should immediately be made to the Agency.” Mr. 
Henvey, the Agent to the Governor-General, noted that the rules, if approved, 
must be regarded as made by the British Government for observance by the 
States, and asked for the general approbation of the Government of India 
before recommending them to Gwalior and Indore. This was accorded in a 
letter' of April 29, 1889. It has been ascertained that the rules have been 
accepted by all the Darhars of the Bundelkhand Agency and by Gwalior, 
Dewas (senior and junior branches), Jaora, Katlam, Sffilana, Sitamau, Piploda, 
Dhar, Jhabua, Ali Eajpur, Barwani and Jobat; also by Indore with some 
qualifications. 

§ 683. In theBombay Presidency extradition as between State and State has 
Interstatal Extradition in the Bombay not been treated in the same way as in 
Presidency. Eajputana and Central India. In the 

Agencies under the Government of India no attempt has been made to assimi- 
late interstatal extradition procedure to the procedure prescribed by the Act for 
extradition from British to State territory. JBut this assimilation has been, to a 
considerable extent, effected in Western India by a long series of orders passed 
by the Bombay Government. The action thus taken came under the consi¬ 
deration of the Government of India in 1889 in consequence of a claim made 
Baroda claim for a primd fade oase, by the Baroda State to see the papers of 
1889 - 91 . the primd facie case before surrendering 

any Baroda subject to another Native State or to the British Government. It 
is a principle of the Act and rules that when extradition from British India is 
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accused is a subject 
the primd facie case 
and of the Political 
to be submitted 


was 


sought by means of the warrant of the Political Agent, the question whether 
there is a sufficient primd facie case against the accused is determined by the 
Political Agent himself, and the Magistrate in the British district receiving a 
Political Agent’s warrant bearing on the face of it no illegality has simply to 
execute it according to law. By orders passed in 1873 and 1874, the Bombay 
Government directed the observance of an analogous procedure in cases 
between State and State, and in cases in which extradition is demanded 
by a District Magistrate from a Native State. “It will be sufficient,” so 
the first order ran, “ for the Political Agent of the State where the offence 
has been committed to certify that a primd facie case has been made out, 
and it will be the duty of the Political Agent of the State in which the 
accused has taken refuge to cause the accused to be apprehended, through 
the Native State, and surrendered without any inquiry, either on the })art 
of himself or of the Native State, into the merits of the case.” To this 
rule one exception was made, namely, that when the 
of the State in which he has taken refuge, the papers of 
should be forwarded for the information of that State 
Agent attached to it. Any objection to the surrender 
to Government. These orders were extended in September 1873 to cases where 
extradition is demanded by a British Magistrate from a Native State. In 
June 1874, the Political Agent, Kathiawar, having pointed out that a Political 
Agent cannot serve a warrant or process of a British Court in a Native State 
in which he has no jurisdiction, the Bombay Government ruled'that “ when a 
British Magistrate finds a primd facie case against an accused person being in 
a Foreign State, he should move the Political Agent hy letter to procure 
bis arrest.” They added—“ He may send a warrant at the same time, but 
that would be only to justify the detention of the accused after he has 
been once arrested, and made over to the Magistrate’s police.*’ In 1889, 
on the occurrence of a case of which the facts need not he stated, the 
Bombay Government cancelled the exception attached to their orders of 
1873. Baroda subjects thus became liable to surrender on the demand of 
Political Agents of other Bombdy States or of Magistrates of Bombay 
Districts without the communication of the papers of the primd facie case' 
to any Baroda authority. The Baroda Darbar, through the proper chan¬ 
nel, applied to the Government of India for the revision of this order. 

§ 584. There is no need to enter on the details of the long correspondence 

which followed. The point raised by the 
Baroda Darbar was finally yielded in these 
terms:—“The Extradition Act,” said the Government of India,® “ is only con¬ 
cerned with extradition from British India. Ertradiiioh from a Native State ia 
governed by treaty, or, in the absence of a treaty, by the arrangement entered 
into with the Native State concerned, and by the law, if any, of the Native Stole. 
In the case of Baroda, the treaty of 1817 provides (article 9) that ‘ offenders 
taking refuge in the jurisdiction of either party shall be surrendered on demand 
without delay or hesitation. * It appears that, in regard to extradition from 
British India to Baroda, the procedure laid down in Chapter IV of Act XXI of 
1879 is usually followed, and, this being so, it is in the opinion of the Govern¬ 
ment of India not unreasonable to allow the Baroda Darbar to make a simi lar 
departure from the terms of the treaty, and to require in the case of Baroda 
subjects that primd facie evidence shall be produced in support of the 
demand.” 

§ 585. The Baroda State, it will be remembered, is under the direct control 
of the Government of India. In regard to the States under the control of the 
Bombay Government, the Government of India did not suggest any modification 
Extradition warrants under the Act of the extradition arrangements which 
do not run in State territory. that Government had approved. In a Re¬ 

solution, however, of April 28, 1888, the Bombay Government had said—“it is 
not optional with British Magistrates, or conversely with ^Political Agents, to 
refuse to execute a warrant under section 12 ” of the Act. The Government of 
India pointed out that this phrase might be so construed as to imply a view of 
the scope of the Extradition Act inconsistent with the actual nature of extradi- 
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tlott from Native States as above described. The Bombay Govei'nment ex¬ 
plained that they had referred to Political Agents '‘attached to States in which 
by treaty or otherwise the law and rules are followed, as is the case in every 
Native State in this Presidency J' Pinally a form of vrarrant to be used by 
Political Agents under section 11 of the Act was approved, and directions were 
given by the Bombay Government that when extradition is sought by one Native 
State from another and the accused must pass through British territory, it is 
advisable that the Political Agent asldiig for extradition should issue a warrant 
in the approved form to cover the transit through British territory, and prevent 
application to the nearest British Magistrate for release from unlawful con¬ 
finement. 

§ 386. Incidentally the Bombay Government represented that the orders 
requiring the production of a printd facie case to support extradition demands 
from Baroda would do away with existing reciprocity. The British Magistrate 
would have no option but to obey the warrant of the Bai'oda Agent; but when 

The authority of Political Agents in demanding the extradition of a Baroda 
extradition matters is derived from the subject from Baroda he must show a 

primd facie case. In support of this 
it was stated that in the Extradition Act and rules “the Political 
Agent is regarded as an agent for the State, not for the British Government.” 
The Government of India did not agree that there was a want of reciprocity 
here, because, if the British Magistrate had to show a primd facie case, so also 
had the Baroda Darbar to show g primd facie case to the satisfaction of the 
Agent to the Governor-General at Baroda before he would issue the warrant 
which the British Magistrate had to obey. As to the position of the Political 
Agent, the Government of India said®—“The preamble of Act XXI of 1879 
recites that ‘ by treaty, capitulation, agreement, grant, usage, sufferance and 
other lawful means, the Governor-General in Council has power and jurisdic¬ 
tion within divers places beyond the limits of British India, and such power 
and jurisdiction have from time to time been delegated to Political Agents.’ 
Moreover, the definition of Political Agent in section 3 of the Act is ‘ the 
principal officer representing the British Indian Government in any country* 
or place beyond the limits of British India.’ It is therefore clear that 
authority of Political Agents in matters of extradition is derived from the 
Government of India as the Paramount Power, and the Governor-General in 
Council trusts that Political Officers do in fact regard themselves as charged 
with the duty of watching the interests in such cases of British subjects and 
others whose extradition is sought’* 

§ 687. It is probably safe to say as regards extradition between State and 
State, and between State and British territory in the Bombay Presidency, that 

Provisions of various rules and treaties from whatever territory the extradition 
regarding the case. demand proceeds, some officer of the 

British Government, including the Agent to the Governor-General at Baroda 
in that term, has at least the opportunity, and is in most cases charged with the 
duty, of satisfying himself that a case is made out before compliance 

with the demand. In this connection it may be worth while to refer to some 
provisions of rules and treaties on the subject of the primd facie case. Under 
the Travancore and Cochin rules'® sanctioned in 1873, when the person whoso 
surrender is demanded is not a subject of the State making the demand 
the requisition must be accompanied by a concise statement of the charge and 
evidence ; but there is no provision for the establishment of primd facie case 
in the Chamba and Kashmir Extradition rules" of 1876.which require mutual 
surrender “ on demand.” Article 5 of the ExtraditioiP^reaty, concluded with 
Hyderabad*® in 1867, provides that in no case shall either Government be 
bound to surrender any person except “ upon such evidence of criminality as 
according to the laws of the country in which the person accused shall be 
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found, would justify liis apprehension and sustain the charge if the offence had 
been there committed,” The same language is used in all the Extradition 
Treaties concluded with the Rajputana States ’®in 1867, 1868, 1869 and 1870. 
The fifth article of the Extradition Treaty of 1865 with Nepal is exactly to the 
same effect,’* nor was this altered when the treaty was amended in 1866. The 
adoption in 1887 of the procedure of the Act in the case of the extradition of 
offenders from British India to the Eajputana States (see paragraph § 549 above) 
made no difference here, because the Political Agent has to be satisfied that a 
primd facie case exists before he issues his warrant. It follows from all this 
that the Government of India took no exceptional course in yieldin'? the claim 
of the Baroda State in 1890. 

§ 688, With that State, however, there was a treaty provision regarding ex¬ 
tradition and the reason for making the concession was that as we had ourselves 
departed from the letter of the treaty, it was fair to allow a similar departure 
in the Baroda interest. In considering the question of the primd facie case 
we must distinguish between treaty obligations as between the British Govern¬ 
ment and Native States and arrangements for the mutual surrender of fugitive 
offenders as between Native States themselves. If treaty obligations exist and 
p, party to them claims their observance, they must be fulfilled. But in inter- 
statal extradition ^promptitude in procedure facilitates the suppression of crime 
and there is a distinct disadvantage in multiplying preliminary inquiries. These 

The case of the Rao of Kutoh, 1891 . remarks may be illustrated by the case 

of. the Rao of Kutch, 1891. That case 
is possibly a little out of place here because it primarily relates to extradition 
from Native States to British territory. But it also relates to interstatal 
extradition ; it shows in a general way the present position of extradition with 
Native States in the Bombay Presidency; and it afforded an opportunity for 
some important remarks bearing on several subjects noticed in this Chapter. 

The effect of the orders issued by the Bombay Government in 1888 and 
1889 was to require Native States in that Presidency to surrender fugitive crimi¬ 
nals on receipt of a certificate that the issue of a warrant by a competent British 
Court, or the demand for extradition made by one Political iigent throuo-h 
another Political Agent upon the Native State, was supported by a primd 
case against the supposed fugitive offender. The Rao of Kutch submit- 
ted a memorial protesting against the orders, and it appeared that many of 
the cases in which he ^had been required to dispense with primd facie evidence 
were cases of extradition demands by Political Agents, presumably on behalf 
of other Statesj In the course of their discussion of the memorial the Bom¬ 
bay ^ Government argued that the principle of exact reciprocity could not be 
admitted and, as an exarnple, said—“The British Government is in India the 
agent of Parliament, and if, as only recently happened, a fugitive from Adelaide 
or a fugitive from Germany lands in Bombay, and if he were to escape to 
Mandvi, the British Government would not hesitate to insist on his surrender by 
the Rao of Kutch.” . ■ ^ 

The Government of India considered that the Rao had no just cause of 
complaint. “ The interlacing of jurisdictions,” they said, “ between the numer- 
ous Native^ States and British territory in the Bombay Presidency makes it 
impossible in such matters to draw any parallel between these Native States , 
and others situated elsewhere. Experience has shown the Government of / 
Bombay that adherence to a rule requiring the production, to support every ' 
demand for extradition, of papers constituting a primd facie case against the/ 
person charged, cai^es most undesirable delay in the surrender of offenders' 
and offers facilities for the escape of criminals wholly disproportionate to any 
advantages which the observance of such formalities can possibly secure. It 
has accordingly been deemed necessary to require Native States to give up 
fugitives from justice seeking asylum in their territories upon the production 
of a warrant issued by a competent British Court accompanied by a certi¬ 
ficate to the efl:ect that ^ primd facie case has been established. 

“ The procedure to he observed in such cases is not laid down by any treaty, 
but it does not appear to the Government of India that the Rao can take any 
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reasonable objection to the fairness of this arrangement. As stated in your 
letter under reply, complete reciprocity beticeen the Paramount Power and 
its feudatories, in such matters as extradition, is by reason of their relative 
positions impossible, and the primary object of any extraditional arrangements 
that may be made is not the attainment of the nearest possible approach to 
reciprocity, but the enforcement of effectual measures for the suppression of 
crime. The views of the Government of India upon tlie point are very fully 
stated in their Resolution in the Foreign Department, No. 158-J., dated the 
8th August 1871, and the correctness of the position then taken up is well 
illustrated by the supposed case, mentioned in your letter, of a foreign or 
Golonial subject taking refuge in the territory of a Native State from the jurist 
diction of his own Government.” Kutch, though geographically remote, 
could not be excepted from general rules in no way derogatory to the dignity 
or powers of the llao, who was urged to accept the Bombay decision without 
further question.^® 

§ 589. When a State for any reason follows in its own extradition arrange¬ 
ments the provisions of the British Act and rules as though they applied to the 
territory under its government, it must be understood that the Act and rules do 
not apply of their own force as British enactments but only by the authority of 
the States concerned as laws of the samepro Me vice. This remark must be borne 

in mind in connection with the extradi- 
ummary. arrangements reported to exist in the 

Bombay Presidency and in considering the following summary of this chapter:— 

(f) The Governor-General in Council is competent to prescribe by execu¬ 
tive order a procedure for extradition between State territory under British 
jurisdiction and State territory under State government. 

(S) Extradition between Native States is not governed by British laws. 

(5) Extradition warrants issued under the Act do not run in State territory 
under State government; but in cases of extradition between States it may some¬ 
times be advisable to issue these warrants to cover transit through British 
territory. 

(4) Subject to the prerogative of the Paramount Power explained in 
Chapter XVI by which, in the absence of express engagement to the contrary, 
the extradition of any person can be demanded by the Paramount Power from 
a subordinate State, extradition from a Native State is governed by treaty or, 
in the absence of treaty, by the arrangement, if any, entered into by the State 
concerned, or by rules applicable to two or more States approved by the Govern¬ 
ment of India and accepted by the States, and by the lato, if any, of the State 
from tchich extradition is demanded. In the Bombay Presidency, however, 
there is a special system which has been virtually approved by the Government 
of India. 

(5) The British Government is the arbiter of any dispute between one 
Native State and another on any question of extradition, and may require any 
Native State to grant extradition to any other. 

(6) In the States of Bajputana and on the Rajputana and Guzerat 
border the common jurisdiction of the Courts of Vahtls and of the Border 
Court supplies a substitute for extradition in cases of certain classes. 

(7) But the Bombay extradition rules apply to the Rajputana and 
Guzerat Border States and extradition rules as between (a) many of the Raj¬ 
putana States, (b) certain Central India States, and (c) certain Punjab and 
Rajputana Slates have been sanctioned by the Government of India and 
accepted by the States concerned. 

(8) Extradition between States need not be limited to heinous offences. 

(9) States may both demand and make the surrender of persons who are 
not their oim subjects. 

(10) Even where the British Act and the rules under it do not apply, it 
is a frequent rule that a prim& facie case must be established against the accused 
before extradition is granted, especially if the accused is a subject or resident 
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^of the State upon which the demand is made; and, although a different pro¬ 
cedure has been sanctioned for the Bombay Presidency, it is ordinarily right 
to support the reasonable request of a State for sufficient information before 
granting extradition. In many cases of extradition between States outside 
the Bombay Presidency,, the production of a primCb facie case is not required 
by the rules, particularly if the accused are caught in flagrante delicto, or 
there is otherwise no doubt of their guilt. 

(11) Political Officers in the Bombay Presidency will be guided by 
special rules, Subject to what is said above, other Political Officers through 
whom extradition may be demanded by one Native State from another, should, 
as a general rule, maintain a neutral attitude. They have, however, discretion 
to give their imprimatur to the demand when necessary. 

(IS) The authority of Political Agents in matters of extradition is derived 
from the Paramount Power. 
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CHAPTER XVIII. 

OP PROCESSES AND EXECUTION OP DECREES AND 
SENTENCES. • 


§ 690. For the purposes of this chapter (which, we may be allowed to say, 
from the nature of the subject is the most technical and probably the least 
readable in the whole work) it is necessary to distinguish between several 

classes of Courts of Justice. First, there 
n ro uctory. ordinary British Courts sitting in 

British territory and administering the law of British India; these we will call 
British Courts or Courts in British India. Secondly, there are the Courts 
of Native States, sitting in State territory and administering the law or 
what stands for the law of the Native Governments: these may be termed 
State Courts. Thirdly, there are Courts established or continued by the autho¬ 
rity of the Governor-General in Council in the territories of any Foreign Prince 
or State in India; to these Courts we will refer for the sake of brevity as British 
Courts in State territory. The expression is not always q uite. accurate, but we 
shall endeavour to use it in such a context that it shall not be misunderstood. 
As to the first class of Courts there is no doubt or difficulty. But the line 
between the second .and third classes has sometimes been found difficult to 
draw, though most cases in which a decision was necessary have now been 
dealt with. Indeed, the ground w^e are about to traverse, equally with 
that which we have passed over in considering British jurisdiction in State > 
territory, is honeycombed with legal pitfalls. Our purpose being to bring out 
points which are clearly settled, we shall avoid a minute examination 
of the whole subject in detail; and in attempting a broad and general survey 
deliberately pass over various insecure spots where we might easily sink deep 
into quagmires of legal subtleties. 

§ 691. And first we will take the case of the execution of the decrees of 
British Courts by State Courts or officers in State territory—a case which is gov» 
erned by orders passed in 1868. This case differs from that of the execution of 
decrees of Courts in British India by other British Courts in State territory. To 

Execution of decrees of British that case wft shall come later on. What we 
Courts by State Courts or ofiQcers in have here to speak of is the execution 
state territory. decrees of Cotuts of the first class, by 

Courts of the second class, or by whatever authority may correspond to ordi¬ 
nary Courts in the particular State concerned. . 

[In the beginning of 1866 Ji^essrs. Grant, Smith & Co., of Calcutta, 
obtained a decree in the High Court for Us. 9,449-16-4 against one Maidat 
Kundanmal, who had absconded to Bikanir. In January 1867 Messrs. Schiller 
and Moncrieff, Trustees for the estate of Grant, Smith & Co., in liquidation, 
requested that Government would bring the above fact to the notice, of the Maha-, 
raja of Bikanir with the view of his compelling payment to be made. They stated 
that the defaulter was well able to pay the debt, and that they were prepared 
to send a man to identify him and to produce a certificate of indebtedness. 
I’hey were desired to furnish an attested copy of the High Court's decree in 
question, which they did. 

§ 692. [Upon this the Governor-General in Council ruled that, in every case 
Correspondence and orders of 1867 in which an application for the assistance 
and 1868 . pf Government was accompanied by a 

properly attested copy of the British Court’s decree, the influence of the Poli¬ 
tical authorities would be brought to bear upon the Native States concerned 
with a view to procure execution of the decree. .A copy of this order was for¬ 
warded to the Governor-General’s Agent in Rajputana, with a request that he 
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would call upon the Maharaja of Bikauir to compel the defaulting debtor to 
satisfy the decree. A copy was likewise forwarded to all Governments, Local 
Administrations, and Political Agencies for information. On receipt of the 
orders of Government several of the Political authorities expressed objections 
to the course proposed, and raised the question whether it was intended to 
make a reciprocal concession to Native States. A Circular was thereupon 
addressed to all Governments, Local Administrations, and Political Agents 
asking their opinion on certain instructions which the Governor-General in 
Council proposed to issue. After an explanation of the principle on which the 
decrees of one country are recognised by the Courts of another country, the 
Circular went on to state that there was no just reason why this equitable 
principle should not be adopted throughout India. The difficulty lay in the 
great variety of judicial practice prevailing among the Native States, and the 
entire absence in some of any regular Courts or system of legal procedure.' 

[This difficulty the Government of India proposed to meet by laying down 
some such rules as the following :— 

[(1) Wherever regular Courts existed the decree-holder was himself to 
apply to those Courts for execution. 

[(2) Where no such Courts existed the decree-holder was to submit his 
application to the Political representative of the British Govern¬ 
ment, who was to transmit the application to the Native Court, 
with the recommendation that the decree be recognised, and effect 
: given to it in whatever way the system of administration would 

permit. The degree and mode in which the application should 
f be pressed was to depend on considerations relating to the parti¬ 

cular administration prevalent in the country and to the merits of 
each case, on which points the Political authority was to be the 
judge. 

[With regard to the question of reciprocity, it was admitted that the prac¬ 
tice should be, as far as possible, reciprocal. But the point was one of some 
difficulty. The British Government could not act upon the Courts except 
through the Legislature. It remained to be shown, ]^wever, that British 
Courts would refuse to recognise the decrees of regular Native tribunals, and 
His Excellency in Council thought that when tliey did so, it would be time 
enough to consider the point. In respect of States possessing no regular Courts 
and judicial system, it was obviously impossible for our Courts to take cognis¬ 
ance of informal requisitions based upon no legal guarantees. But here reci¬ 
procity was not offered simply because reciprocity was impossible. The remedy 
lay in the hands of the Native States who had only to establish regular Courts 
guided by the judicial principles recognised in all civilised States. And this 
being the case His Excellency in Council conceived that the complaint of want 
of reciprocity would fall to the ground.] As we shall see below under the 
present law a material advance has been made towards settling this question of 
reciprocity. 

[The opinions of the officers consulted differed considerably both as to the 
propriety of issuing the proposed instructions and as to the possibility of attain¬ 
ing the end which the Government had in contemplation. After a consider¬ 
ation of these opinions the orders of Government were issued in the following 
words *:— 

[“ Looking to the weighty objections urged by several able and experienced 
officers to the adoption of the second provision of the Circular in question, to 
the inexpediency of subjecting Native Princes and Chiefs to the constant 
official pressure of the Bintish representatives, to the irritation and complica¬ 
tions to which such a course might possibly give rise, and to the probability 
that, in the end, the legitimate influence of High Civil or Military officers may 
be weakened or diverted from its proper scope, the Government of India is not 
prepared to insist on carrying out the instructions which it had previously con¬ 
templated in the interest of honest and successful suitors. In future, then, all 

' Pro., Judicial A, .Innuary 1867, Nos. 17-22. I Uesolution No. 240, dated Aiiprnsit 27i 1868. 

„ Apiil 1^7, Nos, U8. I Pro., Judicial A, August 1868, Nos. 22-43. 

Ill 




by another Court and stating the powers of a Court in executing a transmitted 
decree. The Code then continues 

“ 229. A decree of any Court established or continued by the authority 
of the Governor-General in Council in the territories of any Foreign Prince or 
State, which cannot be executed within the jurisdiction of the Court by which 
it was made, may be executed in manner herein provided within the 3 urisdic- 
tion of any Court in British India. 

“ 229-A. So much of the foregoing sections of this chapter as empowers 
a Court to send a decree for execution to another Court shall be construed as 
empowering a Court in- British India to send a decree for execution to any 
Court established or continued by the authority of the Governor-G-eneral in 
Council in the territories of any Foreign Prince or State to which the Governor- 
General in Council has, by notification in the Gazette of India, declared this 
section to apply. 

“ 229-B. The Governor (sw) in Council may from time to time, by noti¬ 
fication in the Gazette of India ,— 

(a) declare that the decrees of any Civil or Revenue Court situate in the 
territories of any Native Prince or State in alliance with Her Majesty, and not 
established or continued by the authority of the Governor-General in Council, 
may he executed in British India, as if they had been made by the Courts of 
British India, and 

(A) cancel any such declaration. 

“ So long as such declaration remains in force the said decrees may be 
executed accordingly.” 

Section 229-A vvas inserted by Act VII of 1888 and section 229-B was 
formerly section 43I(, The arrangements embodied in the law are adjusted to the 
assumed competency of the various tribunals. There is no doubt about the com¬ 
petency of Courts in British India for the purpose of executing decrees. Accord¬ 
ingly the decrees of British Courts in State territory—Courts which are also 
presumably efficient—may be executed by Courts in British India generally 
without any special selection of the Courts or notification in the Gazette. Not 
so, as regards the decrees of State Courts, for, as implied in the correspondence 
of 1867-68, our Courts cannot be expected to execute their decrees without 
some reasonable guarantee of their probable soundness. Hence State Courts 
must be selected for the privilege which can be conferred under section 229-B, 
and this selection is affirmed by notification in the Gg,zette, As to execution 
' under section 229-A of decrees of Courts in British India by British Courts in 
State territory, it only needs be said that some of these Courts have not 
adequate means for executing transmitted decrees. 

The words “or continued” printed above in italics in sections 229 and 
229-B were added by Act VII of 1888. It will be observed that they also occur 
in the new section 229-A. 

§ 596. It will be convenient to copy here certain provisions of the Code of 
Civil Procedure relating to the service of summonses, because the subjects of the 

of th. Code of 01.11 Pro... f f m or transmitted 

dure as to the service of summonses in from State territory Jtncl ot the service of 
certain oases. summonses under similar circumstances 

have been treated to a great extent in the same proceedings of Govern¬ 
ment. 

As to the service of British Indian summonses in State territory through a 
British officer or Court, the Code says :— 

“ 90. If there is a British Resident or Agent, or a Superintendent appointed 
by the British Government, or a Court established or continued by the autho- 
rity of the Governor-General in Council, in or for the territory in which the 
defendant resides, the summons may be sent to such Resident, Agent, Superin¬ 
tendent or Court, by post or otherwise, for the purpose of being' served upon 
the defendant, and, if the Resident, Agent, or Superintendent or the Judge of 
the Court returns the summons with an endorsement under his hand that the 
summons has been served on the defendant in manner hereinbefore directed, 
such endorsement shall be evidence of the service.” 
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A later seotion deals ■with the service of foreign summonses by Courts in 
''^British India 

" 660-A. Summonses issued by any Civil or Revenue Court situate beyond 
the limits of British India may be sent to the Courts in British India and 
served as if they had been issued by such Courts : Provided that the Courts 
issuing such summonses have been established or continued by the authority of 
the Governor-General in Council, or that the Governor-General in Council has 
by notification in the Gazette of India^ declared the provisions of this section 
to apply to such Courts. 

^ “ The Governor-General in Council may, by like notification, cancel any 
notification made under this section, but not so as to invalidate the service of 
any summons served previous to such cancellation.” 

In this section also the words in italics “ or continued ” were added by the 
Act of 1888. 

§ 597. Some correspondence with the Bombay Government of the years 

Summonses and decrees of State 1880 to 1886 inclusive illustrates the diffi- 
Courts, and British Courts in State culty of determining what Courts have 
erri oiy, om ay, to 1 85. established in State territory by the 

Governor-General in Council, the manner in which that difiiculty was at one 
time avoided, and the considerations which are likely to influence the Govern¬ 
ment of India in extending to State Courts the privileges which can be con¬ 
ferred upon them under the Code of Civil Procedure. 

On March 12, 1880, the Government of India notified ® that 87 Courts 
established in Political Agencies under the Bombay Presidency ■were “ recog- 

Notification of March 1880. Governor-Gener^in Council 

tor the purposes of section 229. As al¬ 
ready pointed out no notification is necessary to give a Court the benefit of that 
seotion. If a Court is established or continued in State territory by the authority 
of the Governor-General in Council the decrees of that Court may be executed 
by Courts in British India; and whether any particular Court is so established 
or continued is a question of fact. It was, however, supposed that the notifica¬ 
tion was desired by the Bombay Government with reference to section 37 of 
the Evidence Act (No. I of 1872), which provides that when a Court has to 
form an opinion as to the existence of any fact of a public nature, any state¬ 
ment of it or notification of Government appearing in the Gazette of India is 
a relevant fact. 

§ 698. About this time the Bhaunagar Darbar refused to serve British sum¬ 
monses so long as British District Courts had no power to serve Bhaunagar sum- 
Correspondence regarding summonses, monses. The Born bay Government then 

obtained promises of reciprocity from 
various States and moved the Government of India to give currency to the 
summonses of a very large number of the Courts of Native States which had 
promised reciprocity. This was to be done by a notification under section 
660-A. The Government of India replied that under section 90 a Court desir¬ 
ing to have its summons served in a Native State can send it to the Political 
Agent accredited to that State and, they said, “ it is Ms duty as the represent¬ 
ative of the Paramount Power to move the Darbar to serve it. This is a 
courtesy which the Government have always expected and received from States 
under its political supervision. Accordingly the object of section 660-A of the 
Civil Procedure Code was not so much to gain reciprocity of action as to 
recognise and co-operate loith Native States possessing properly constituted 

Courts of Justice .In pursuance of this policy the Government 

of India have no objection to the proposed interchange of the reciprocal service 
of summons in the case of States with an organised administration of Civil 
Justice,^ but in the more backward States there is no such real parity of 
institution as is essential to the proper working of the system.” The Bombay 
Government was asked to revise the list of States accordingly.’^ They sub¬ 
mitted a revised list and the Government of India observed that it comprised 
the Courts of several Political Agents. In regard to these Courts no notifica¬ 
tion appeared necessary. They had been “if not directly, at any rate 


Pro.f Judicial A, Marcli 1880, Nos. 48-60. | 
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indirectly, constituted by the Governor-General in Council througb. the power 
which is delegated by the Suprenae to the Local Government.” As will appear 
below, this position was extremely doubtful, though the doubt has now been 
removed by legislation and the action taken under the revised law. The 
Government of India also asked for some further assurance as to the com¬ 
petency of the State Courts. The Bombay Government revised their list 
again, but it still contained no less than 251 Courts belonging to some 41 States. 
The Government of India explained that the provisions of section 650-A had not 
yet been extended to the Courts of any Native State but Mysore, the circum¬ 
stances of which were quite .exceptional, inasmuch as the administration of 
justice was still conducted there on the plan settled while the State was under 
British administration, and was supervised, and to some extent carried on, by 
trained English Judges. They were unwilling to concede reciprocity on the 
very large scale proposed. The letter® under date July 7, 1882, continued— 
” The Governor-General in Council has, however, no desire unnecessarily to 
check the progress of an experiment which may have good effects in encouraging 
the Courts of Native States to attain an inlproved standard of efaciency and 
regularity in their procedure. Eor the reasons above stated, he considers it 
unadvisable to make the privilege of reciprocity general, and he would much 
prefer to see the proposed experiment introduced by degrees, and extended only 
in so far as its extension might seem to be warranted by success in its ^rlier- 
applications, and by the efforts of Native States to merit the concession of 
reciprocity. But he will be quite ready to consider the case of any particular 
Courts which, on account of their proved efSciency, their proximity to British 
territory, or other good reason, it may be desirable in the interests of justice 
to include in a scheme of reciprocity; and I am to invite a reconsideration on 
this.basis of the proposals made by the Government of Bombay.” 

Here the correspondence regarding summonses paused for a time. In 
what follows we will cite section 229-B in place of the similar section 434 for 
which it was substituted in 1888; and it must be remembered that until the 
passing of the Act of that year the words “ or continued ” had not been inserted 
in certain places which we have indicated. 

’§ 599. In the list of eighty-seven Courts “recognised” on March 12,1880 
correspondence regarding execution (see paragraph § 697), was the Court of the 
of decrees, Bombay, 1883-1884. Karbhariof Phaltan. The oflBce of Karbhari 

was replaced by a Joint Administration, the Chief of Phaltan, owing to bad health 
and indebtedness, having made over the management of his State to two Joint 
Administrators, namely, his son and a nominee of the Bombay Government. In 
February 1883 the Government of India were asked to “ recognise ” the Court of 
the Joint Administrators instead of the Court of the Karbhari. Thereupon it 
was held in the Legislative Department that the applicability of section 229 de¬ 
pended on the question of fact whether the Court had or had not been “ establish¬ 
ed by the authority of the Governor-General in Council.” Apparently the Court 
of the Joint Administrators had not been so established, and the proper section to 
apply was therefore section 229-B. Some of the Courts in the list of 1880 had 
probably not been so established and, if so, it might be revised. The Govern¬ 
ment of Bombay were addressed in this sense, and were asked to bear in mind 
the remarks made in the letter of July 7,1882, on the question of summonses.® 
They said in reply that it was necessary to determine what Courts in Native 
States are to be regarded as established by the Governor-General in Council 
for the purposes of the law. The Government might establisli Courts in two 
ways : first, on their own behalf as the Paramount Power, as, for instance, in 
Kathiawar, where the Courts of the Political Agent, his Assistants and Deputy 
Assistants and the Thanadars decided interstatal disputes and exercised residuary 
jurisdiction; and, secondly, on behalf of Native States when their affairs came 
under the direct administration of Government in consequence of the minority 
or misconduct of the Ruling Chiefs, or for some other reason. In very back¬ 
ward States under Government management, entirely new Courts might be 
established ; in less backward States, the existing Courts might be continued 
and improved and perhaps supplemented by fresh Courts. In a State under the 


® Pro., Jndici«l A, February 1882, Nos. 13-16. 
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management of a Political Agent or Joint Administration, the administration 
of justice would be brought up to the standard of Non-regulation Jlritish terri¬ 
tory ; and its Courts, so long as the management might last, would be such that 
their summonses might properly be served and their decrees executed by Courts 
of British India. The list of March 1880 was framed on the principle of includ¬ 
ing all Courts established or maintained by the authority of Government, whether 
falling within one or other of the above-mentioned categories. 

§ 600. On this letter coming under consideration, the Foreign Depart¬ 
ment noted, in addition to the Mysore precedent already cited, the precedent of 
Kuch Behar; for when that State was under British management during the 
Chief’s minority, decrees of its Courts were declared to be capable of execu¬ 
tion by British Courts. It was further observed that the Bombay categories 
did not include Courts in Cantonments in Native States or Courts in other 
places in State territory where the British Government has territorial jurisdic¬ 
tion,-such as various Railways, the Civil and Military Station of Bangalore, 
Abu, the Residency Bazars at Hyderabad, the Indore Residency limits, the 
Mewar and Marwar portions of Ajmir-Mhairwara, and the Hyderabad Assigned 
Districts. Other questions, to which we need not refer, were discussed cy Mr. 
(now Sir Dennis) Fitzpatrick ; we may mention, however, that he drew attention 
to the difficulty, since removed by legislation, that it was very doubtful whether 
Courts established in State territory by the Government of Bombay could be 
held to be Courts established by the Governor-General in Council. Finally, the 
whole of the difficulties with which the case abounded were avoided by a certain 
form of notification. On examination of a list of Courts sent up by the Bombay 
Government to be notified in this form, it was supposed that the letter ©f 
July 1882 had induced that Government to believe that the Government of 
India wished to exclude from the privilege of reciprocity all Courts which 
were not under British control and supervision. The Government of India 
explained that they were willing to concede reciprocity to Native, i.e.. State 
Courts in cases where it was merited. The Kolhapur State Courts were then 

. , included and the Bombay Government 

Service of summonses again referred to. summons 

issued by a State Court involves much less risk of injustice than the execution 
of the decree of such a Court; and therefore that if the privilege of having 
their decrees executed is conceded to any Courts of Native States, the smaller 
privilege of having their summonses served may also be safely granted to 
them. This view was practically accepted by the Government of India and 
two notifications were published. Attached to them was a comprehensive 
list of Courts which either fell under section 229 or might with propriety be 
brought under section 229-B. The notifications conferred the privilege as to 
execution of decrees and service of summonses mentioned in sections 229-B 
and 650-A upon those Courts entered in the list which had not been establish¬ 
ed by the authority of the Governor-General in Council. Those Courts which 
had been so established enjoyed those privileges already; but the mention of 
them in the list did no harm, while the difficulty of determining by definition 
or designation what Courts had been established by the authority of the 
Governor-General in Council was avoided, because the doubtful cases were 
included in the notification and thus obtained the benefit of the one section if 
they should be held to be hot entitled to the benefit of the other.*® 

§ 601. In the already mentioned case of Mysore the execution of decrees was 
dealt with in the same way as the service of summonses. Before the rendition. 
Decrees and summonses of Mysore the summonses or decrees of the Mysore 
Courts, 1882. Courts were served or executed in British 

India. After the rendition it was supposed that these Courts had previously 
derived their authority from the Governor-General in Council and had now 
ceased to do so ; but the Courts being the same in constitution and under the 
same superintendence they were restored to their former supposed footing by 
appropriate notifications in the Gazette.** By certain Mysore enactments of 1884 
and 1887 and by certain notifications of the Government of India of 1887 
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arrangements were made for the reciprocal service of summonses and execution 
of decrees as between the Mysore Courts and the Civil Courts of the Civil and 
Military Station of Bangalore. But the details of these arrangements do not 
illustrate any principle of importance and need not be described.*^ As we shall 
see below, the privileges of the Mysore State Courts were extended by certain 
notifications of March 1889. 

In 1878 before the rendition a notification issued by the Chief Commis¬ 
sioner of Mysore under the authority of the Government of India provided that 
Execution of British processes in the processes of ‘Civil Courts in British 
Mysore territory. India should he executed in Mysore as if 

they had been issued by Courts in Mysore. This notification is still in 
force; for it is included in the Schedule of Acts and rules in force in Mysore 
which was annexed to the Instrument of Transfer. It is therefore part of the 
law of the State and cannot be repealed or modified except with the previous 
sanction of the Governor-General in Council.* 

§ 602. On December 10, 1885, the Government of India published notifica¬ 
tions declaring that the decrees of the Appellate, District and Munsifs’ Courts of 
Decrees of Travancore and Cochin Travancore and Cochin may be executed 
Courts, 1886 , tiie Courts of British India. There 

was a proviso that the decrees of the Courts of Munsifs in order to acquire this 
privilege must be countersigned by the District Judge. Th.e case has a certain 
history. It appears that up to 1864i British Courts enforced the decrees of 
Travancore Courts, but the practice was then discontinued on account partly 
of want of reciprocity and partly of the then unsatisfactory character of the 
State Courts. After the correspondence which ended with the Resolution 
of August 27, 1868, quoted in paragraph § 592 above, the Resident again 
urged the matter, but the Government of India were advised that legislation was 
necessary to enable British Courts to enforce the judgments of foreign Courts 
by issue of proce^, and in 1870 they held that legislation in this direction was 
inexpedient. The legal difficulty, however, was removed by the revision of the 
Code of Civil Procedure in 1882; and in 1883 the Government of Madras 
represented that the reasons which led to the decision of 1870 did not apply 
to Travancore and Cochin, whose legal systems were well ordered and their 
Courts reliable. In both State and British territory the practice had been to 
use the foreign decree as the basis of a suit. But the Bombay High Court 
had lately held that the only mode of giving effect to decrees of State Courts 
in British India was by means of a notification as prescribed in, section 434 
(now section 229-B) of the Civil Procedure Code. Most of the decree* for 
execution in British India would be money decrees for small sums obtained in 
the Courts of Munsifs. The Resident suggested that the District Courts 
should examine these decrees and certify them as proper for execution by 
Courts in British India. Hence the proviso in the notifications. It was 
observed that a qualified declaration was not apparently contemplated by the 
framers of the law; but it was held that there was no objection to it, and the 
proviso M'as inserted accordingly.^* 

§ 603. It is worth while to add here some account of the discussion of 1869-70, 
which led at that time to the rejection of the proposal to give effect to Travan¬ 
core and Cochin decrees through Courts in British India, because what was then 
said explains very clearly the policy of the present law. The Legislative Depart¬ 
ment held that in the absence of legislation a decree made in one State could 
Beasons why legislation was not take effect in another only through the 
undertaken in 1870. sanction accorded to it in the country in 

which it was to be executed. This sanction might be given in two ways. The 
local Judge might either (1) pronounce a new judgment in favour of the 
former party in a suit brought on the former judgment, or (2) declare the 
foreign decree to be entitled to execution within his jurisdiction. The first 
of these methods was in use in England, the Colonies, British India, and the 
United States.^* The second method is used in many parts of the Continent 

Pro,, Judicial A, Novemboi' 1831, Nos. 1-3, Appendix B of Voluma II, Article 19; Macpherson’s Lists, 
Madras and Mysore, page 62. 

« Pro., Internal A, April 1887, Nos, 170-175 and Sep- Kent. Commentaries, II, 120. But as regards British 
teiTiber 1887, Nos. 43-46. India see the Bombay ruling, 6, I. L, R., II. C P., 292, 
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"^^of Europe, where the judgments have mutually the force of res judicata}^ 
If the Native States were like the States of the Oontioent of Europe, all 
possessed of an advanced civilisation, witii a regular legal procedure, and with 
Courts presided over by learned and honest Judges, there would be little difficulty 
in adopting the second method, which would certainly save both time and 
expense. Before executing a foreign judgment, as the law then stood, a Judge of 
a Court in British India should be satisfied that the judgment-debtor had notice 
of the process of the Foreign Court, and that the judgment was really delivered 
and not fraudulently obtained, was and for an ascertained sum, and 

was pronounced by a competent Court under a law and procedure consonant with 
natural justice. All these matters might safely be assumed by a Judge on the 
Continent of Europe in the case of a judgment pronounced by any Court on the 
Continent.^ Not so in the case of judgments pronounced by the Courts of Native 
States. Bid our Courts enforce these judgments otherwise than on suits brought, 
fraudulent decrees might be obtained against residents in British India. The 
case of the enforcement of the decrees of the Courts of British India in Native 
States differed widely. Here we might always assume that the Courts had acted 
honestly, and generally that their judgments were in accordance with natural 
justice. The rules of 1868 thus appeared both practical and equitable; and 
the Legislative Bepartoient considered that legislation was inexpedient. 

§ 604. The general soundness of these views was not disputed by Lord Napier 
of Mercliistoun, the Governor of Madras, who was consulted by the Viceroy, 

Viewa of Lord Napier of Merohistoun. Mayo. I w^ould, of course, wrote 

Lord Napier, “decidedly object to any 

general Act giving effect to the decrees . and I would also object to any 

convention between particular Native States and the English Government in 
India giving currency to native decrees here and to English decrees there as a 
measure of reciprocity, for such a course would place the contracting parties on 
^ 9!, to the policy of our Government. It seems to 

me, however, that m partioulareases the BrMsh Government might by proclama-' 
tion under an Act grant the privilege alluded to, to the decrees of Native Courts 
in States in an advanced state of civilisation and good government, without any 
derogation of dignity or any admission of equality, and that such a voluntary 
concession might have the most salutary effect on the administration of the 
Native State so favoured.” Perhaps Lord Napier might have added on the ad¬ 
ministration of other States also j for other States would be encouraged to earn 
the same privilege by judicial improvements. The suggestion of Lord Napier 
has been in substance adopted in section 229-B (formerly section 4341 of the 
Civil Procedure Code.*^ ^ 

- § 606. In several instances arrangements of mutual convenience relating to 

decrees or ,summonses have been made otherwise than under the Code of Civil 
Procedure, as between State and British territory or as between State territory 
under State Government and State territory under British jurisdiction. To take 

Decrees and State detnands.-Secun- fl'amed in 

derabad, Hyderabad Eesidoncy Bazars 1883 autnorising the Cantonment Magis- 
and^Niaam’s City and suburban Courts, trate at Secunderabad and the Supei’in- 

tendent of the Hyderabad Residency Bazars 
to execute and realise, against the property of any person residing in, or possessing 
property within, the local limits of their respective jurisdictions, civil decrees, 
original or appellate, passed by the Nizam’s City and Suburban Courts, and 
State demands preferred by the Nizam’s Government; provided that the execu¬ 
tion or realisation of such decrees or State demands had been approved and 
directed by the Resident. Reciprocally it was provided that the civil decrees 
of the Cantonment Magistrate and Superintendent and State demands of the 
British Government, arising within the Cantonment of Secunderabad or the 
Hyderabad Residency Bazars, might be forwarded through the Resident to the 
Nizam’s Government for execution or realisation. By subsequent correspondence 
it was arranged that execution of the decrees should be claimed only within 
the jurisdiction of the Nizam’s City and Suhiirban Courts. State demands were 
restricted to “items of revenue or other incomings connected with land revenue, 
vvater-rates, abkari or customs; or debts due on contracts for the farm or collec¬ 
tion of the same between individuals and the Government of the Nizam on the 
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one hand, or the British Goyernment on the other; or fines or forfeitures levi¬ 
able from such contractors or their sureties.*' A proposal to include fines in 
criminal cases was rejected. l,n a letter to the Eesident the Government of India 
pointed ont tliat “ it Avould not be open to the Magistrate or Superintendent in any 
way to go behind or to question the Kesident's order for the execution of the 
decree or State demand. The eflicacy of the process would lie, not in the fact 
of its connection with a decree of a Civil Court, but in the fact that its execu¬ 
tion had been directed by the Resident.” The Govern or-General in Council 
thought it unnecessary to insert a provision to this effect in the rules, but consi¬ 
dered it important that there should be no misunderstanding on the point. It 
w'ill be observed that tl?e Governor-General in Council here acted, not by 
legislation but by executive order in virtue of his power and jurisdiction in 
State territory. The rules received the concurrence of the Nizam’s Govern¬ 
ment and were sanctioned on October 26, 1884. No doubt an exception 
was here grafted on the principle of the rule of 1868 that save in flagrant 
cases Political officers must not use their influence to obtain the execution of 
decrees of British Courts by State Courts. Though the Resolution of 1868 
did not specifically refer to British Courts in State territory, the language 
used would probably include them, and, at any rate, the principle of non¬ 
interference would clearly apply to their decrees. But the exception was fully 
justified by the position of the Cantonment and Bazars as enclaves in State 
territory, by their proximity to the city of Hyderabad giving rise to numerous 
transactions between the inhabitants of the several areas, and by a long, 
tliough vague, practice of occasional mutual assistance which the rules sought 
to define and alfirm. 

§ 606. In 1892 it was arranged with the consent of the Gwalior Darbar that 
the British system under which fees on processes are levied by the issuing Courts 
Raciprocity in fees on civil processes, f>rily should be extended to processes issued 
Gwalior, Mysore and Hyderabad. Py Courts in British India for service in 

Gwalior territory and vice versa. Formerly when summonses were sent for ser¬ 
vice to the Resident at Gwalior under section 90 of the Civil Procedure Code, he 
required the payment of fees, which, in the case of the Courts in tlie NortH- 
Western Provinces and Oudh, were remitted in postage stamps or by a postal 
money order, and similarly these Courts required the Resident to remit fees 
*for the service in the North-Western Provinces and Oudh of processes issued 
by the Gwalior Courts. Under the system introduced no money passes 
bkwoen the Courts in any case and the inconvenience of making small remit¬ 
tances is avoided. The issuing Court in each case retains the fees payable on 
the process. This was settled without any notification under any law. 
Similar arrangements are in force between the Courts of the Madras Presi¬ 
dency aud Mysore and between Courts in British India and those of the Gov¬ 
ernment of the Nizam.^® 

In June 1892 the High Court at Allahabad inquired to which of certain 
processes authorised by the Code of Civil Procedure the arrangement made 
with the Nizam’s Government was to be understood to extend. The Gov¬ 
ernment of India replied^® that the arrangement extended to summonses, pro¬ 
clamations and notices ; that it did not extend to warrants of arrest or orders 
of attachment; and tliat notices of injunctions might properly be issued 
under the system; within which, however, would not come the process for 
enforcing obedience to the injunction, if disregarded. 

§ 607. The ingenious plan of 1885, which avoided the difficulty of determin- 
ing which of certain Courts in the Bombay Presidency had been established by 
the authority of the Governor-General in Council, was confessedly a makeshift. 
The matter has already been fully explained in paragraph § 600 above. The law 
was amended in 1888, and in 1889 the whole subject was taken up in a com- 
Oenerai measiires adopted in 18S9 to preheusive way after obtaining reports 
promote permissible reciprocity. from Local Governments and chief poli¬ 

tical authorities. The circular calling for these reports explained that the 
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words *' or continued ” had been inserted in section 90, 229, 229-A, 229-B and 
660-A of the Code of Civil Procedure for tlie purj^se of bringing within the 
operation of the sections certain Courts which had been from time to time 
established beyond the limits of British India by Local Governments and not 
by the authority of the Governor-General in Council. The intention was to 
formally declare all such Courts to be continued by his authority, and to make 
the declaration by a notification in the Gazette of India of a list of “ Courts of 
Civil Judicature established or continued by the authority of the Governor- 
General in Council within the dominions of Princes and States in India in 
alliance with Her Majesty.” 

§ 608. A series of notifications was published accordingly on March 29,1889- 

Notifloations of March 1889. Jhe first deolarefi with reference to sec¬ 

tions 90, 229, 229-A, 229-B, and 660-A of 
the Code of Civil Procedure that certain Courts, of which a list was given, were, 
among others, established or continued as above. This operated as a declar¬ 
ation that the Courts named in the list are entitled to the privileges of the 
Code as regards both the execution of their decrees and the service of their 
summonses by Courts in British India. The second notification applied to the 
same Courts with a few exceptions—some Courts in Bangalore and the Baluchis¬ 
tan Agency were omitted— the provisions of section 229-A, and thus gave to 
Courts in British India reciprocity in the matter of the execution of their 

Execution of decrees. ® named in State 

territory. Then followed a notification 
without a list—no list was necessary—arranging by general language for reci¬ 
procity in the inatter of the execution of decrees as between British Courts in 
different places in State territory; this notification, as it operates wholly beyond 
the limits of British India, was issued under the Poreign Jurisdiction and 
Exti’adition Act. 

§ 609. Additions have from time to time been made to the lists attached to the 
Lists of British Courts in State terri- first and second notifications, but we need 

_ not notice any of them, except the addi¬ 
tion of the Bombay and Kashmir Courts, of which we shall say something 
presently. It will suffice to mention here that the first and fuller list com¬ 
prised amongst others a number of Railway Courts in Rajputana and Central 
India, the Court of the Magistrate at Abu, many Civil Courts in Cantonments 
in Native States, the Courts of the Resident in Mysore and of the Civil Judge 
and Munsif in the Civil and Military Station of Bangalore, the Court of the 
Political Agent at Manipur, the Courts in certain territories administered by 
the Agent to the Governor-General in Baluchistan and all Civil Courts in the 
Hyderabad Assigned Districts. 

§ 610. Two more special notifications dealt with the execution of decrees. 
Privileges of Nizam’s City and Subiw- Both operate in State territory only and 
ban Courts and of Mysore State Courts, were issued under the Foreign Juris¬ 

diction and Extradition Act. They authorised the execution (1) of the decrees 
of Mysore State Courts by any British Courts in State territory and (2) of the 
decrees of the Nizam’s City and Suburban Courts by certain British Courts in 
Hyderabad territory. The second of these notifications followed the arrange¬ 
ments sanctioned in 1884 and desci’ibed above in paragraph § 606. 

§ 611. Lastly, three notifications, all issued under the Foreign Jurisdiction and 
Service of Bummonses by British Extradition Act, directed British Courts 
courts in state territory. established Or continued in State 

territory to serve summonses received from (1) Courts in British India, (2) other 
British Courts similarly established or continued in other parts of State 
territory, and (3) State Courts in Mysore, the Nizam’s territories and in Central 
India generally*^ 

^ § 612. The Courts in the Bombay States were not included in these notifi¬ 
cations because the Bombay Government in the first instance stated its views as 
The Bombay Courts included in the to the principles upon which the lists of 
sysemo reciprocity, 1890. ^ Courts should be framed in a letter to 

which we have already referred in treating of British jurisdiction in State 
territory. The Bombay lists, therefore, had not been prepared in March 1889, 
but they were published in July 1890. The list of Courts established orconti- 

* Notifications Nos. 1301 to 1368-1., inclusive, dated Marcli 29, 1889, Fro. Xutorual A, May 1889, Noe. 83*129. 
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^nued by the Governor-Getieral in Counoil included the Courts of Political Agents 
and Assistant and Deputy Political Agents in various parts of the country and 
the Courts of numerous Thanadars exercising British residuary jurisdiction in 
the Kathiawar, Mahi Kantha, Bewa Kantha and Palanpur Agencies. But the 
petty Courts of these Thanadars were excluded from the notification applying 
section 229-A and enabling certain British Courts duly established or continued 
in State territory to execute the decrees of Courts in British India. The list 
attached to this notification was confined to the Courts of certain Political Officers 
on the ground that it ought to include only Courts of superior constitution 
which had the means, by themselves or by Courts subordinate to them, of exe¬ 
cuting the decrees. The Bombay Government explained that some Political 
Agents had no British Courts in State territory subordinate to them and could get 
the decrees executed only through the State Courts. The Courts of these 
Political Agents were, therefore, omitted from the list. 

In a letter of April 10,1890, furnishing the materials from which the noti¬ 
fications relating to the Bombay Courts were framed, the Bombay Government, 
who had expressed somewhat similar views before (see paragraph § 600), 
gave the opinion that the service of summonses is a rhatter in which there may 
be much liberality, and subject to the condition that the summons should be 
sent througli the Political Agent, they thought there was no reason why any 
British Court should not serve the summons of any regularly constituted 
Native State Court. “ It would tiot,” they said, “ be for British Courts to 
enforce compliance with the summons.'* We have mentioned the concession 
to the Mysore State Courts and to the Nizam’s City and Suburban Courts of the 
privilege of having their decrees executed by certain British Courts. One 
of the notifications issued on July 2, 1890, conferred upon many State Courts 
in the Bombay Presidency the privilege of having their decrees executed by 
British Courts in State territory. The Courts so situated belonged to Kolhapur, 
Mudhol, Janjira, Mahi and Bewa Kanthn, Sachin, Miraj (Junior Branch), 
Bamdurg, Sawantwari and Akalkot; and the list included a large number of 
State Courts which had acquired by the proceedings of 1885 the privilege of 
having their decrees executed in British India. Another notification * of the 
same date put the State Courts generally of the Bombay Presidency in the 
same position in regard to the service of their summonses as the State Courts 
in tlie Nizam’s dominions, Mysore and Central India. 

§ 613. When it was proposed in 1891 to add the Courts of the Besideiit in 
inolusionofthe Courts of the Besident Kashmir and his Assistants to the lists 
in Kashmir and his Assistants, 1891. attached to the first and second notifica¬ 
tions of March 29,1889, doubts were felt in the Foreign Department, because 
these Kashmir Courts had jurisdiction over certain persons only, not full 
teri'itorial jurisdiction like the Courts included in the lists of 1889. One of 
those Courts, however, that of the Political Agent at Manipur, at one time had 
incomplete jurisdiction; that is, only in cases in which British subjects w'ere 
defendants. It was held in the Legislative Department that the fact that 
the civil jurisdiction of the Kashmir Courts is not so extensive as that of 
most of the Courts mentioned in the lists of 1889 was no conclusive reason for 
excluding them from the reciprocal system. They had powers to serve their 
own summonses and execute their own decrees; and could therefore serve 
summonses and execute decrees sent to them from elsewhere. On tlie other 
hand, it was clearly an advantage that the summonses or decrees of these Courts 
should he capable of service or execution by the Courts of British India or by 
other British Courts in State territory. Notifications were accordingly issued 
which extended the reciprocal system to these Kashmir Courts.* 

§ 614. We have now said enough and perhaps more than enough to enable us 
Summary. deduce the principles upon which the 

Government of India usually act in arrang¬ 
ing for the execution of the decrees and the service of the summonses of State 
Courts in British territory and in extending reciprocity in these matters to 
British Courts in India anywhere. The great intricacy of the correspondence 
and the highly technical character of the measures adopted at various times 
compel us to draw some inferences from these measures where we should have 
preferred adopting the express language of the Government of India could ex- 

> NoUfloatiouB Nos. 2170, 2180, 2182, 2188-1., dated Tulj 2, 1890. Pro., Internal A, July 1890, Nos. 258.272, 
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plicit decisions in point have been traced. Bat though tliis explanation seems 
necessary, we believe that the following summary is sound so far as it goes :— 

(/) It is expected that^ as a ■matter of covrlesy, the Darhar of a Native 
State, when moved in this behalf by the Political Officer, will cause the Courts 
of the State to serve summonses received from Courts in British India. 

(S) There is no objection to authorising Courts in British India to serve 
summonses received from Stale Courts which are properly constituted and 
administered. The necessary authority can be given by notification under 
section 6oO-A of the Code of Civil Procedure. 

(5) By the possession of a loell-organised system for administering justice 
Native States may earn the privilege of the execution of the decrees of their 
Courts by Courts in British India. This privilege can be granted by notif ca¬ 
tion under section 229-B of the same Code. 

{4) When State Courts have the greater privilege of execution of decrees, 
there need be no hesitation in granting them the lesser privilege as to service of 
summonses. 

(5) The mere service of a summor.s does not imply that compulsory 
measures may be used to compel the attendanee of the witness. 

{6) The Code privil-ges. in regard to decrees and summonses have fre¬ 
quently been extended to the Courts of a State under British superintendence. 
It is a matter for consideration, when that superintendence ceases, whether 
they should he withdrawn.* 

(7) In conferring Code privileges as to execution of decrees upon State 
Courts, it is permissible to make the concession conditional upon compliance 
with a prescribed procedure, as, for instance, the preliminary examination of 
the decrees of inferior Courts by Courts of superior jurisdiction. 

(8) Arrangements of mutual convenience relating to the execution of de¬ 
crees or realisation of fees on processes and, in two instances, to the recovery 
of State demands, have not infrequently been made, otherwise than under the 
Code of Civil Procedure, either as between State Courts or authorities and 
British Courts or authorities in State territory, or as between State Courts and 
Courts in British India. 

{9) In considering whether British Courts in State territory should be 
required to execute transmitted decrees, the main point to observe is ivhat faci¬ 
lities they have for the purpose. The mere fact that any of these Courts exer¬ 
cise jurisdiction over certain persons only, and not full territorial jurisdiction, 
is not a conclusive reason for excluding them from the reciprocal system. 

{10) Subject to the consideration of this point, there is a strong presump¬ 
tion in favour of establishing or maintaining reoiprocity in regard to execution 
of decrees and service of processes between all British Courts, lohether they be 
situated in British or in State territory. 

§615. We may now pass on to the question of interchange of criminal 
processes between British and State territory, which rests on a basis entirely 
different from that which underlies the question of tlie similar interchange of 
„ . . , „ „„ civil processes. We will cite a few cases in 

nmina proc ss . which the Government of India have 

expounded the law gs to the interchange of criminal processes and liave 
generally explained their views on that subject. 

In 1886 two persons named Tota Ram and Banna Lai were accused of the 
offence of cheating, committed within the Indore Hesideney Bazar limits, in 
Case of Tota Ram and Panna Lai, which criminal and civil jurisdiction is 
Indore, 1886 - 1886 . exercised exclusively by British olficers. 

Tota Ram and Panna Lai paid for goods bought by a hundi, which was dis¬ 
honoured. They absconded to Bombay, and a warrant for their arrest was 
issued by the 1st class Magistrate of the Residency, directed to the Presidency 
Magistrate of that city. The Presidency Magistrate refused to execute the 
warrant because it was not shown that the Indore Residency limits are 
British territory; and if they were State territory, the Extradition Act 
applied, and, cheating not being a scheduled offence under that Act, extradi- 

* As we liavc seen in parnp^rnph § 601 above they were not withdrawn in the case of Mysore. Privileges as to decrees 
were withdrawn on the cessation of British inann^ement in the Sangli and Miraj States. Pro., Internal A, May 1800, 
Nos. 137-13P. And privileges as to both decrees and sninmonse.s were withdrawn under similar circumstances in Phaltan* 
where, however, the administration nas joint. Pro., Internal A, August 1885,Nos. 115-117. 
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tion could not be d('m'uidod. APtor expluining why coitain proposals, here 
immateiial, made by Sir Lepel Gritfin, the Agent to the Governor-General 
in Central India, could not be accepted, the Government of India went on to 
say *:—“ The law as it stands provides but one w'ay in which the extradition 
of a criminal in the circumstances stated can be obtained, that is, by follow¬ 
ing the procedure laid down in section 14 of the Extradition Act. But 
that procedure is complicated and cumbrous and does not furnish for ordinarv 
cases the facilities which it is your object to secure. The Government have 
been advised that the difficulty could be met by the issue of a notification 
under section 11 of Act XXI of 1879, enlarging the list of scheduled offences. 
Such a course would noOiowever, be altogether free from objection, and the 
Government of India would not be prepared to move in the matter unless it could 
be shown that oases where a person, charged before a Residency or Cantonment 
Court with an ofTeuce not scheduled to the Act, escapes into British territory, are 
likely to be numerous and cause difficulty, and it W'^ould probably be deemed 
necessary to make any enlargement of the list on the schedule subject to exe¬ 
cutive instructions as to the circumstances under which the provisions of the Act 
should he applied.” The difficulty was that section 11 of the Act does not 
seem to contemplate the list of extradition offences being enlarged for particular 
States or particular Courts in State territory; though this difficulty might be 
surmounted by enlarging the list generally and making a rule that no Political 
Agent should act on the section in the case of any of the new offences, unless 
he were specially, authorised to do so by the Gov<H’nor-General in Council, As 
will be seen below, the Government of India now propose to legislate in a manner 
which will exactly meet such a case as that of Tota Ram and Panna Lai; 
but it has been thought worth while to quote that case here because, if the 
extradition procedure must be followed in order to bring an accused person 
out of British India before a British Court in State territory, fortiori it must 
be followed if the Court requiring the presence of the accused person is a State 
Court. The warrants of State Courts manifestly cannot run where the warrants 
even of British Courts in State territory have no operation. 

§ 616. This point is clearly brought out in a Kuch Behar case of 1886. It 

appeared that there had always been com- 
Kuch Beh.ar case, 1886. plete reciprocity in the mutual service of 

processes between Xucb Behar and British India, such processes going direct 
from the Magistrate in British territory to the Superintendent of the State 
and vice »ersa,Without the intervention of the Political Agent. In accordance 
with this practice a Deputy Magistrate in British territory issued a warrant for 
the arrest of a witness cited by the accused in a case before him. The High 
Court inquired under what authority the warrant had been issued. No autho¬ 
rity could be produced ; and the Bengal Government proposed to promulgate 
a general order sanctioning the existing practice. Tlie Government of India were 
unable to approve of this proposal. Inasmuch, they said,® as there Avas “ no 
special law or treaty in respect of extradition with the Kuch Behar State, an 
accused person cannot be delivered out of British India for trial in that State, 
otlierwiso than in accordance with the provisions of Chapter IV of the Poreign 
Jurisdiction and Extradition Act (XXI of 1879). 'Jhe general order suggested 
would consequently have no legal effect.” They added, “that although 
the loarrants of the Criminal Courts of British India do not run in Kuch 
Behar, yet, if the authorities of that State choose to give effect to them, there 
can of course be no objection so long as reciprocity in respect of such processes 
is not claimed and observed." 

§ 616A. When Mysore was under British administration the Government 
Criminal processes of Britisb Courts of India directed that all warrants “ issued 
caa be executed in Mysore territory, in the Provinces of the British Govern¬ 
ment” should be executed by British Officers in the Mysore Commis¬ 
sion. They subsequently ruled that Madras Magistrates requiring the 
surrender of criminals from Mysore should apply to the Superintendents of 
Mysore Divisions. Einally, British criminal processes were dealt with like 
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British civil processes We have noted in paragraph § 601 what was done 
about the latter. In regard to the criminal processes of British Coui ts the Chief 
Commissioni'r notitied in 1878 that they were to be executed in Mysore as if 
they had been issued by Mysore Courts. This rule was maintained in force 
at the time of the transfer as part of the law of Mysore. Of course before the 
rendition the Governor-General in Council, astlie depositary of the power of the 
Maharaja,’' had authority to legislate for Mysore and the arrangement of 1878 
was sanctioned by the Government of India. To an executive direction® that 
the processes of British India, both civil and criminal, should be respected in 
Mysore as they are respected in British territory was added the remark :—“ It 
is doubtful whether complete reciprocity is obtainable without legislative 
action on the part of Government, and the Governor-General in Council 
considers that, under present circumstances, it is not desirable to resort to such 
action.” This position is still unchanged, notwithstanding representations 
from the Mysore planters who are anxious tliat Mysore warrants slioiild run 
in British territory. British processes, both civil and criminal, are served and 
executed in Mysore, just like the processes of Mysore Courts. But there is no 
provision for the service and execution in British India of criminal processes 
issued by Mysore Courts. Mysore demands for fugitive offenders in British 
territory can be met only under the law of extradition.® 

§ 617. The Kuch Behar case was a case primarily of procuring tlie attend¬ 
ance of a witness and the reply covered the ease of the arrest of a person accused. 

Attendance of witnesses, Bombay Pre- The question of the attendance of witness- 
sidency, 1888 . es was more fully considered in a corre¬ 

spondence of 1888 with the Government of Bombay. Delays occurred in that 
Presidency when complainants and witnesses were residents of State territory. 
There is no provision of the law by which the attendance of British subjects 
can be enforced from British territory for the purpose of giving evidence be¬ 
fore State Courts. The Bombay Political Officers were directed to invite Native 
States to allow direct correspondence between British Magistrates and the 
Magistrates or officers of the States so as to diminish the delays. The States 
generally demanded reciprocal tieatment, and the question was whether the 
Government would grant it. “There might,” said the Bombay Government, 
“ be some difficulty in guaranteeing British witnesses subsistence allowance and 
their reasonable travelling expenses, or what is still more important, a prompt 
disposal of the cases in which tliey are summoned by the Native State Courts to 
give evidence. The delays in the Courts of some of the States are very serious 
and witnesses would be subjected moreover to risks of being tided for offences 
against public justice, or of contempt of Court to which they would not care 
to submit them8elve.s outside the protection of Britisli taw. At the same time, 
there are Magisterial Courts in foreign territory, as there are Civil Courts, 
to which reciprocity might safely he granted. Another important point to 
be considered is that the withdrawal of reciprocity once conceded, as well as 
the refusal of it, is invidious, and that the States to which it was refused would 
be less likely to continue the assistance they even now render, were the dis¬ 
tinction drawn. ” To this the Government of India answered^:—“ The 
object in view is by offering reciprocal facilities to Native States to secure 
their more hearty co-operation in procuring the attendance before our own 
Criminal Courts of persons residing beyond our jurisdiction. Desirable as 
this end may in itself be, the Governor-General in Council is, after full consi¬ 
deration, of opinion that the time has not yet come when the steps suggested 
for its attainment can be taken with advantage. The Criminal Courts of 
Native States generally are, as pointed out in your letter under acknowledg¬ 
ment, not of such a character that the attendance of British subjects before 
tliem can properly be indiscriminately enforced, and the disadvantages of a 
reciprocity limited to a small number of selected Courts would, it is believed, 
more than counterbalance its convenience in particular cases. On the whole, 
therefore, the Government of India would prefer to leave matters on their 
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present footing. Political officers will, it m'ty be hoped, always have stiffioient 
influence to secure the production before our Courts of residents in Native 
States whose attendance there is of s riom importance^ 

§ 618. We come now to Purcell’s case which has led to certain proposals for 

legislation already mentioned in connection 
•w’ith the case of Tota Ram and Panna 
Lai (paragraph § 616). Mr. Purcell lodged a complaint of defamation against 
tlie proprietor and printer of the “Evening Mail” in tlie Court of the District 
Magistrate in the Civil and Military Station of Bangalore. Tlie case was 
transferred for disposal to^the Court of Abdur Rahman, the Second Magistrate 
in that station. Mr. Purcell, after being examined, wished to withdraw 
from the case. But the Magistrate would not permit him to do so, and on the 
application of. the Counsel for the accused issued first summonses and then 
w'arrants to procure the attendance of Mr. Purcell and his two daughters. Mr. 
Puicell and his daughters were arrested in British territory; Mr. Purcell at 
Muttra, where he gave bail, and the daughters at Jhansi, where they were unable 
to give hail. They were brought in custody to Bangalore. Their evidence was 
taken and they w'ere discharged. Mr. Purcell on May 16, 1893, gave notice 
of an intention to sue the Secretary of Slate for damages, but he died on 
August 16, 1892, and the ease dropped, 

§ 619. When Purcell’s ease came before the Government of India, attention 
was directed to the fact that the arrests were illegal. The Courts of Bangalore 
and British India are foreign to each other; and though the Code of Criminal 
Procedure has been applied in Bangalore, Bangalore w'arrants will not run in 
British territory. It appeared that in Bangalore and other similar places British 
Courts in State territory had been in the habit of issuing w'arrants to British 
Courts in British India, which had been in the habit of executing them. The 
matter has been taken up as a general one by the Government of India in the 
Foreign Department and a Bill and notification have been drafted'^ for legalising 
_ . . .^ . . . the execution, as between Courts in British 

execution of certain criminal processes India arid Hritish Courts in otate territory, 
by all British Courts whether in State gnd also as between .British Courts in 
or ri IS ern oty. State territory and other similar Courts, 

of summonses to, aiid warrants for the arrest of, persons accused in criminal 
cases. The principle of the Hill is reciprocity between British Courts in India, 


w'lierever they may be, whetlier in State or British territory. The intercliange 
of criminal processes hetw'een British Courts and State Courts is not touched by 
the Bill at all, A notification “ in exercise of the powers conferred by sec¬ 
tions 4 and 5 of the Foreign Jurisdiction and Extradition Act (XXI of IBIfc) 
and of all other powers,” enabling the Governor-General in Council for the 
purpose is necessary in addition to the Bill because in State territory the re¬ 
quisite rules must be laid down for British Courts by executive order, not by 
British legislation. 

§ 620. The Bill and notification being limited to measures for procuring the 
attendance of accused persons do not touch the matter, already noticed, of 
procuring the attendance of witnesses. As we have seen in paragraph ^ 617, there 
are objections to compelling witnesses from British territory to appear before 
State Courts. There are also objections to any wide extension of the system 
of obtaining the evidence of witnesses in criminal cases by Commission. When 

Cotnmissioun for the examination of evidence is SO obtained the witness is 

witnesses. not brought face to face W’ith the accused 

poison if in custody; nor has the presiding Judge the opportunity of observiiig 
the demeanour of the witness. And although under section 606 of the Code 
ot Criminal Procedure, w'hen a witness is examined on a Commission, any party 
to the proceeding may appear by pleader, or, if not in custody, in person and 
examine the witness or cross-examine or re-examine him, as the case may he, 
the circumstances which' have necessitated the issue of a Commission might 
often or usxially prevent the appearance of the parties. Under the British 
Indian law, however. Commissions may he issued by certain Criminal Courts in 
British India for the examination of witnesses in Native States. This is provided 
by section 603 of the Code of Criminal Procedure, which is to the effect that 
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such Commissions may bo issued by Presidency Magistrates, District Magis 
trates. Courts of Session and High Courts, and that '‘when the witness 
resides in the dominions of any Prince or State in alliance with Her Majesty, 
in,which there is an officer representing the British Indian Government, the 
Commission may be issued to such officerP So also there is provision fpr the 
execution in British India of Coramissions issued by certain Criminal Courts in 
Native States—probably only by British Courts in State territory, though this 
is uncertain. Section 19 of the Foreign Jurisdiction and Extradition Act stands 
thus“ The testimony of any witness may be obtained in relation to any criminal 
matter pending in any Court or tribunaP in the territory of any Foreign Prince 
or State in like manner as it maybe obtained in relation to any civil matter 
under the Code of Civil Procedure, Chapter XXV, and the provisions of that 
cha;pter shall be construed as if the term ‘ suit ’ included a proceeding against 
a criminal; provided that nothing in this section shall apply in the case of 
any criminal matter of a political character.” Under Chapter XXT of the 
Code of Civil Procedure, section 3S6, a Commission for the examination of a 
witness may be issued “ to any Court, not being a High Court or the Court of 
the Recorder of Rangoon, within the local limits of whose jurisdiction such 
person resides, or to any pleader or other person whom the Court issuing the 
Commission may, subject to any rules of the High Court in this behalf, think 
fit to appoint.” Further, under section 391, these provisions as to the issue of 
Commissions apply to Commissions issued by “(a) Courts situate beyond the 
limits of British India and established by the authority of Her Majesty or of 
the Governor-General in Council, or (6) Courts situate in any part of the 
British Empire other than British India, or (c) Courts of any foreign country 
for the time being in alliance with Her Majesty.” It is extremely doubtful 
whether the last category would include the Courts which in this chapter we 
have called State Courts. The subjects of procuring the attendance of witnesses 
from British India before British Courts in State territory and of the inter¬ 
change of Commissions for the examination of witnesses in criminal eases be« 
tiveen British and State territory have not yet been fully worked out. So we 
will say no more upon them here except to note that in the circular forwarding 
for opinion the draft Bill and notification relating to accused persons inquiries 
have been made (1) whether British Criminal Courts in State territory have in 
the case of witnesses who are not British subjects, experienced any difficulty in 
executing Commissions received by them from Courts in British India ; (2) 
what construction has actually been put by British Courts in State territory 
on the portion of section 603 of the Code of the Criminal Prqcgdureauoted 
in italics above; and (3) whether British Criminal Oour^s-in'SteJet^ 
have been in the habit of issuing Commissions to Courts in British India 
elsewhere.** 

§ 621. In summarising what we have said about criminal processes we shall 
Summary. endeavour to confine ourselves to points 

which do not seem open to doubt:— 

(1) To procure the attendance of an accused person before a State Court, 
it is necessary to follow the extradition procedure. The warrants of State 
Courts do not run in British territory. 

^ (.2) Conversely {ptitting aside the special case of Mysore) the warrants of 
British Courts do not run in State territory which is not under British juris¬ 
diction, But — 

{i) Jf a State chooses to give effect to these warrants, there is no objec¬ 
tion so long as reciprocity in respect of such processes is not 
claimed or observed ; and 

{it) Political Officers may use their influence to secure the production 
before British Courts of residents in State territory whose 
attendance there is of serious importance. 

(3) There are objections to compelling witneses to leave British territory 
for the purpose of attending before State Courts. 

{4) But the law provides for the execution in British India of Commis¬ 
sions issued by British Courts in State territory for the examination of xoit- 
nesses in civil or criminal cases. 




The doubt is whether these words would include n 
State Court. The language of section 391 of the Code of 
CiriI Procedure cited in the text seems to imply that they 
would not. 

In this paragraph We have in the main followed a 
note by Mr. Maepherson, Deputy Secretary in the Legis¬ 
lative Department, dated May 1867, so far as it wag 


agi’eed toby Sir A. Scoble, Law Member of Council. 
The note was recorded in a Mysore case which involves 
too much intricate detail to be stated in the text— see 
K.-W. of Pro., Internal A, August 1887, Nos. 
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(6) And the law also provides for the issue hy certain Criminal Courts in 
JBritish India of Commissions for the examination of witnesses in State 
territory. • 

{6) Measures are in course of adoption to legalise the interchange of 
criminal processes against accused persons between British Courts in State 
territory and other similar Courts, and hehceen those Courts and Courts in 
British India. 

§ 622. We will end this Chapter hy briefly noticing a recent Act, No. V of 

p.».d i. th. “S JOT® 

dee of residuary jurisdiction may, in the execution in British India of certain 
certain oireumstanoes, be executed in capital sentences. For facility of refer- 

ence we may repeat here from paragraph 
§ 464 OUT abstract of certain provisions of the Prisoners Act, 1871, as they stood 
before the amendments of 1894. Under sections 16 and 19 of that Act officers 
in charge of prisons situate outside the local limits of the ordinary original civil 
jurisdiction of the Calcutta, Madras and Bombay High Courts might give effect 
to any sentence or order or warrant for the detention of any person passed or 
issued by any Court or tribunal acting under the authority of Her Majesty, 
and Local Governments might authorise the imprisonment of persons sentenced 
within the territories of any Native Prince or State in alliance with Her 
Majesty to imprisonment or transportation for certain specified offences; 
provided that the sentences had been pronounced after trial before a tribunal 
in which an officer of Government, duly authorised in that behalf by the Native 
Prince or State or hy the Governor-General in Council, was one of the presiding 
Judges. But till lately no enactment authorised the execution in British India 
ol death sentences passed by British Courts in the exercise of residuary juris¬ 
diction ; nor is this authorised by the Prisoners Act as lately amended. 

In 1890 the Political Agent of the llewa Kantha issued an order to the 
Superintendent of the Ahmadabad Jail in British territory for execution of a 
convict named Lakhma Radwa who had been sentenced to death for murder com¬ 
mitted in State territory. The sentence was confirmed by the Bombay Govern* 
ment, but they, perceiving the legal obstacle to his execution in British territory, 
ordered him to be removed on the warrant of the Political Agent to the State 
territory in which he had committed the murder, and he was there executed. The 
Bombay Advocate-General was then consulted and gave the opinion that the inflic¬ 
tion within British India of capital punishment under a sentence passed by an 
officer appointed under the Foreign Jurisdiction and Extradition Act would be 
legally unjustifiable; and might, in theory at any rate, expose all persons concern¬ 
ed therein to the most serious consequences. The IBombay Government there¬ 
upon recommended legislation on this and various other points which need not 
be mentioned. There was great reluctance to allow in our jails the execution of 
death sentences passed by Courts held in any Native States which could make 
proper provision for the safe custody of convicts under sentence of death 
and for the execution of the sentence. But many petty States, especially 
in the Bombay Presidency, neither could provide nor could be reasonably ex¬ 
pected to provide for the one thing or the other. Legislation was therefore 
undertaken which authorises the jail officer in British India to give effect 
to the death w^arrant of a British Court “exercising in or with respect to terri¬ 
tory beyond the limits of British India jurisdiction which the Governor-General 
in Council has in such territory,” when there is “in such territory no secure 
j'dace for the confinement of a prisoner under sentence of death or no suitable 
appliances for his execution in a decent and humane manner.” The peculiar 
tribunals mentioned in the proviso to section 19 of the Prisoners Act quoted in 
italics above are deemed to be British Courts for the purposes of those provi¬ 
sions. The Act passed on these lines in 1893 gives all necessary authority in 
British territory ; but, as in the case of the Bill described in paragraph § 619 
above, the action of the British legislature, which cannot extend territorial 
laws to State territory, has to be supplemented by a notification issued by the 
executive authority of the Governor-General in Council. A notification has 
accordingly been published prescribing the procedure of the British Courts con¬ 
cerned in the matter of death sentences and promulgating a form of warrant 
which they are to use. Steps have also been taken to select the jails in which 
these death sentences may be executed.^ 
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CHAPTER XIX. 



%L 


THE POSITION OF RULINO CHIEFS AND THEIR SUBJECTS IN BRITISH 

TERRITORY. 


§ 623. In this Chapter we shall mention the provisions' of the Code of Civil 

Procedure as to suits hy or against Ruling 
Chiefs, and the objections entertained by 
the Government of India to the Chiefs trading or holding immoveable property 
in British territorjr. We shall also refer to the grant of honorary commis¬ 
sions in the British army to Ruling Chiefs, and to the employment of 
subjects of Native States in military service or in civil appointments under 
the British Government. Lastly, we shall touch slightly upon the question of 
the naturalisation of persons of the same class, and upon the procedure in poli¬ 
tical cases in which they or their Chiefs are concerned. 

§ 624. In matters of civil law, the position of Ruling Chiefs in British 

Present Jaw as to the position of Rui- territory has been to a considerable extent 
ing Chiefs in civil matters in British settled by certain provisions' of the Code of 
territory. Civil Procedure. A foreign State, which 

has been recognised by Her Majesty or by the Governor-General in Council, may 
sue in the Courts of British India when the object of the suit is to enforce the 
private rights of the head or of the subjects of the foreign State. Persons may 
be appointed by Government to prosecute or defend any suit or suits on behalf 
of a Sovereign Prince or Ruling Chief. Any such Prince or Chief, and any 
Ambassador or Envoy of a foreign State, may be sued in a British Court, but 
only with the consent of Government; an exception, however, being made in 
the case of a tenant of immoveable property holding or claiming to hold the 
property from the person to be sued, the consent of Government being unneces¬ 
sary when the tenant sues as such. The consent of Government may be given 
by the Governor-General in Council or by a Local Government or Secretary to a 
Local Government duly authorised for the purpose, and the consent must not 
be given unless the Prince, Chief, Ambassador, or Envoy— 

“ (a) has instituted a suit in the Court against the person desiring to 
sue him, or 

“ (6) by himself or another trades within the local limits of the juris¬ 
diction of the Court, or 

“ (c) is in possession of immoveable property situate within those limits 
and is to be sued with reference to such possession or for money 
charged on that property.” 

No Sovereign Prince, Ruling Chief, Ambassador or Envoy may be arrested 
under the Code of Civil Procedure, nor may a decree be executed against the 
property of any such person except with the consent of Government. A 
Sovereign Prince or Ruling Chief may sue and must ordinarily be sued in the 
name of his State, but the Government may direct that he shall be sued in 
the name of an agent or in any other name. In the case of a Sovereign Prince 
or Ruling Chief, the provisions of the Code relating to suits by or against 
minors do not apply. 

It is not necessary to enter upon the history of these provisions. We 
propose merely to adduce certain leading cases which show tlie policy of the 
Government of India in regard to, first, trading; and secondly, the acquisition of 
immoveable property by Ruling Chiefs in British territory. As regards trading, 
the leading cases are those of Maharaja Holkar, 1867, and the Raja of Nahan, 


I Act XIV of 1882, sectious 431, 432, 433 aud 464. 


in 




1874. We reproduce Holkar’s case from Sir Mortimer Durand’s compilation of 
1876 with some alterations in arrangement. 

§ 626. [ In June 1866 Colonel Meade, who was then Agent to the Governor- 

Hoikar’sease 1887 General for Central India, forwarded,^ for 

Hoikar8case.i8e7. ^ _ the consideration of the Bombay Gprern- 

ment, translation of a communication from the Indore Darbar remonstrating 
against a writ of attachment which had been issued against certain property 
“belonging to the Indore State ” in the Poona District. It appeared that 
the writ had been issued in satisfaction of a decree passed by the High 
Court of Bombay, the depree-holder, Dadabhai Jamsetji, being plaintiff in 
a suit versus His Highness Tukaji Maharaj Holkar and Kawasji Jehangirji, 
carrying on business in partnership at Bombay under the name, style, and 
firm of Sadasheo Martand.*' Under this designation the Maharaja had carried 
on “large linseed speculations,” and had “not only sued and been sued, 
but recovered verdicts as plaintiff and had verdicts given against him as 
defendant.” The Government of Bombay referred the papers connected with 
the case to Mr. Bayley, the Advocate-General, who held that the Maharaja was 
in the wrong. Mr. Bayley drew the obvious distinction between a Sovereign 
acting in his public capacity and a Sovereign acting as a private individual. 
Against the former no British Court could entertain a complaint. But with 
regard to the latter, the case was entirely different. “ When a Sovereign 
Prince,” said the Advocate-General, “chooses to embark in commercial trans¬ 
actions on his own account either in person or by agent, there is nothing to 
prevent his suing or being sued in respect of his rights and liabilities arising 
therefrom.” ] 

On receipt of this opinion the Bombay Government informed Colonel 
Meade that, under the law of the country and the circumstances of the case, 
they were unable to, interfere with the action of the Courts. They also for¬ 
warded the papers to the Government of India in case the Governor-General 
in Council should wish to make any communication to the Maharaja regarding 
his “ trading speculations.” The reply of the Government of India expressed g. 


strong disapproval of the mercantile transactions of the Maharaja and supported 
the decision of the Government of Bombay. [ “ The property attached,” they 
said, “appears to be wholly under British law and administration, and there¬ 
fore, even on the ground of political expediency. His Excellency in Council sees 
no reason why the law should not take its course. 

[ “ Whatever may be the privileges which the Maharaja Holkar enjoys as 
head, of a State holding Tx’eaty relations with the British Government, those 
privileges cannot accompany him when he deserts his true position to assume 
the character of a trader in British territory. As a trader he has before now 
appealed to our laws for the protection of his private interests, and it would be 
most inequitable if he were now enabled to evade the execution of the same 
laws by falling hack upon a position which he voluntarily abandoned. 

[ “ The Right Hon’ble the Viceroy and Governor-General in Council views 
with sincere regret the part taken by Holkar in this matter. The Agent in 
Central India will be desired to intimate to the Maharaja that, if His Highness 
considers any indignity to have been put on him by this decision of the Gov¬ 
ernment of India, the Government of India, on the other hand, considers it in¬ 
consistent with_ the dignity of a Prince in Holkar’s station to engage in 
trading speculations beyond the limit of his territories. The Agent will further 
warn the Maharaja that a continuance of such transactions can only terminate 
in a repetition of the same consequences under which His Highness now chafes. 
And the Maharaja in the present instance will, if he is well advised, pay up 
without delay the amount in satisfaction of which his property has been 
attached, and withdraw as soon as possible from a predicament not tending to 
the credit of his princely name.”] 

A copy of this letter was forwarded to Colonel Meade, who replied that he 
had for several years past “ urged His Highness to withdraw at once from a 
position so incompatible with his high pretensions ” as that of a banker or trader. 
The Maharaja had in fact severed his connection with all business of the 
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or two banking firms at Indore. 

§ 626. Incidentally in the course of this case a question arose which, though 
not very distinctly formulated, amounted to this t— 

Can a British Court recognise any distinction between the public and pri- 


oan a British Court distinguish be- ^ate property of a lluling Chief, when the 


tween the public and private property is under its jurisdic- 



of a Buling Chief? 


Council case of the 


Advocate-General of Bombay versus Amir Ohand the object was to recover 
from Amir Ohand, a banker at Poona, on behalf of the Crown a large sum of 
money which had been deposited with him by the Peshwa before the conquest 
of that city. “ The Court at Bombay —(we here again quote Mr. Bayley’s 
opinion)—“gave a verdict and judgment against the Crown. The Advocate- 
General appealed from that judgment, and the case was argued before the 
Privy Council on the 28th March 1879. The main ground of defence taken 
by the Respondent’s Counsel was that part of the money was the private 
property {Khdsgi) of the Peshwa and not belonging to or used by him for 
public purposes, and that not having been seized by the Government during the 
war, it could not be recovered after the termination of it. The Privy Council 
reversed the judgment of the Court at Bombay. In tlie course of the 
argument Lord Tenterdbn asked ‘ what is the distinction between the public 
and private property of an absolute Sovereign ? You mean by public property, 
generally speaking, the property of the State, but in the property.of an absolute 
Sovereign, who may dispose of everything at any time, and in any way he 
pleases, is there any distinction? ’ And in delivering the judgment of Their 
Lordships he also observed :—‘ Another point made, which applies itself only 
to a part of the information, is that the property was not proved to have been 
the public property of the Peshwa. Upon that point I have already intimated 
my opinion, and I have the concurrence of the other Lords of the Council 
with me in it, that when you are speaking of the property of an absolute 
Sovereign there is no pretence for drawing a distinction; the whole of it belongs 
to him as Sovereign, and he may dispose of it for his public or private 
purposes in whatever manner he may think proper.’ ” 

Relying upon this case Mr. Bayley, in addition to the other reasons which 
he mentioned against interference in Holkar’s behalf, referred to the difficulty 
due to “ there being no distinction between the public and private property of 
an absolute Monarch,” which he took Holkar to be, The Governor and Members 
of the Bombay Council took up this question and may be said generally to 
have held that there was at least some distinction between the public and 
private property of an Indian Chief. Sir Bartle Frere, in particular, thought 
that the “ absolute sovereign ” of Lord Tenterdeu’s judgment existed only in 
the Arabian Nights, and said in his final minute—“ I never knew a Native 
State in such confusion that the distinction was lost sight of, and it was owing 
to this distinction, which, so far as I know, is universal in all Indian sovereignty, 
being overlooked by us after resumption of the Raj, that some of our worst 
and most unpopular embarrassments at Nagpur and Satara occurred.” The 
Bombay Government drew the attention of the Government of India to their 
discussion of this matter, and the Government of India replied that the judg¬ 
ment of the Privy Council had given the law to Indian Courts which could be 
altered only by legislation. The Governor-General in Council went on to say 
that the principle established by that judgment appeared to him (the Viceroy at 
the time was Lord Lawrence) to embody very good sense; and the reasons for 
this opinion were thus explained :—“ The question for a court as regards pro¬ 
perty under its jurisdiction is not whether any distinction is drawn in Native 
States between the private and public property of a Prince, but whether it is 
possible to consider anybody, except the absolute Prince himself, as having an 
interest in the property. In most European States there is somebody who 
would be injured by the treatment of public property as private, viz., the 
State or community governed by the Sovereign who is sued. But Holkar, 
there can be no doubt, has the power of treating, and, most probably, does 
treat, the two funds in exactly the same, way. 

“ The Chiefs who now hold rule in India may, before their .accession to 
power, have owned little more than a share in one village or two, or they may. 
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on the contrary, have been lords of large estates. The accounts of such 
villages, or of such estates, will, indeed, continue separate long after the 
Zamindar has expanded into a Prince, but the net proceeds after they reach the 
Prince’s Treasury are seldom kept so distinct in their practical application as to 
be distinguishable frorn public or State treasure. There may be instances 
where a separate use for the two funds has been naaintained; but the Governor- 
General in Council is persuaded that these must be rare exceptions from the 
general rule. 

“ The Privy Council, as their judgment is read by the Government of 
India, did not intend so much to question the separate existence of both kinds 
of property under an absolute Prince, as to point out the impossibility of 
drawing a line of distinction between the use which such a Prince might make 
of the two funds. But the fact of these funds being indifferently drawn upon 
by the Prince for any purpose whatever, though it necessarily was of great 
weight in the decision of the legal question at that time before the Privy 
Council, could not, in the opinion of the Government of India, affect the very 
different question referred to in the last Minute of His Excellency the Governor 
of Bombay, viz., the obligation of a Sovereign power in conducting the assump¬ 
tion of a lapsed State not to confiscate as State property anything which may 
have been the private property of the lately deceased Chief. In an act of 
State of this kind the superior power concerned would have little difficulty in 
judging what was private and what public property, and would be bound to 
interpret liberally all claims which the family might advance to have particu¬ 
lar objects exempted from confiscation on the ground of this distinction.” 

§627. The case of the Baja of Nahan was the occasion for a spirited letter 
. from the Punjab Government,from which 

The Raja o a an b ease, . shall quote at some length. In 1869 the 

Baja bought certain, lands in the Dehra Dun, which is British territory. The 
purchase included a tea plantation which the Raja worked through a Manager, 
but the Baja paid occasional visits to the place, and was known as the owner of 
the plantation and directed its affairs. In February or March 1871 a 
tea-planter named Minto bought from the Baja’s Manager tea to the value 
of about £3,600. Mr. Minto was at Calcutta, and in his opinion the tea deli¬ 
vered was not up to sample. He therefore claimed some £600 or £700 
damages against the Baja, and his suit in a Court in Dehra Dun was dismissed 
on the ground that the Baja as an “ independent Prince” was not subject to the 
jurisdiction of British Courts. Mr. Minto then applied without success to the 
Commissioner of Umballa, urging him to use his political influence. Finally Mr. 
Minto’s Solicitors addressed the Secretary of State, who called for a report of the 
grounds on which the Punjab authorities considered that Mr. Minto’s case was 
not one in which the political interference of Government could be exercised. 
The report was supplied in the name of Mr. T. H. Thornton, the Secretary to the 
Punjab Government, Sir Henry Davies being the Lieutenant-Governor. The 
grounds, Mr. Thornton stated, were— first, that political interference in such 
cases was opposed to the well-established practice of Government; and secondly, 
that political interference in such cases would be highly inexpedient. “ As a 
matter of practice,” said Mr. Thornton, ” the political interference of the Punjab 
Government in cases arising between the feudatory Chiefs of the Province and 
British subjects is reserved for cases of public wrong, as, for instance, cases in 
which British subjects have been unjustly imprisoned or outraged, or in any 
other way criminally oppressed. It has not been usual to exercise such inter¬ 
ference in cases of a purely civil nature, such as claims for debt or money due. 

“ The adoption of any other course would, in His Honour’s opinion, be highly 
inexpedient; first, because the political machinery of this Government is 
wholly insufficient and unable to investigate and adjudicate satisfactorily the 
numerous claims which would arise should such a system be adopted ; secondly 
and chiefly, because, if once the British Government undertakes to lend its aid 
.to recover civil claims from Native feudatories, an era of unlimited credit will 
commence; Native Chiefs will be beset by traders, money-lenders, and specu¬ 
lators of every description ; loans will be freely offered and recklessly taken up; 
extravagant purchases will be made; and, in a short space of time, there will 
hardly be a Native Chief in the province who will not become hopelessly in 
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debt,—unless, indeed, the sanction of the British Government is required for 
evevj such transaction, which will involve an amount of minute interference 
with the action of our Chiefs which will be most irksome to them, and undesir¬ 
able on many grounds. 

“ Long experience has shown that the best way to prevent the grant of 
unlimited credit to these Chiefs is to steadily adhere to the principle that the 
Oovernment, does not undertake to use its political influence to enforce pay¬ 
ment of debts or obligations incurred by them. This may in some few cases 
be productive of hardship to individuals, but a few hard cases are a far less 
evil than the encouragement to extravagant and reckless expenditure which 
would be the inevitable result of the adoption of a different policy. If, indeed, 
the ruin resulting from extravagance was confined to the Chief personally 
thei-e would be less objection to the British Government assisting in effecting 
it, but unfortunately the bankruptcy of a feudatory affects not only the Chief 
himself but the people whom he governs, as there is no distinction in Native 
States between the public and the privy purse. In a word, the more you bol¬ 
ster up the credit of a Native Chief, the more you endanger the State’s finances 
and consequently the prosperity of its inhabitants. 

“ But, waiving for the present the last ground of objection, I am to 
observe that the case between Mr. Minto and the Raja of Sirmur was one 
specially difficult of investigation by a Political Officer. Mr. Minto complained 
that certain teas purchased by him. from the Raja’s factory at Dehra Dun and 
sent to Calcutta were not according to sample. The Raja and his Manager 
(Mr. Mooney) stoutly assert that the teas w'ere according to sample. To settle 
this question of fact it* would he necessary for the Political Superintendent of 
the Hill States (who resides at Simla) to send for and examine a cloud of 
witnesses, some residents of Dehra Dun (some 200 miles off) and others of 
Calcutta (upwards of a thousand miles off). But how would h be possible for 
him to do this satisfactorily, seeing that he has no power in his political capa¬ 
city to summon a single witness or to take evidence upon oath ? 

“While, however. His Honour is clearly of opinion that the case of Mr. 
Minto is not a case in which the political interference of the Government can 
he exercised, he thinks the law exempting his case from the jurisdiction of the 
civil courts might well be modified, and that the civil courts might be allowed 
jurisdiction where, as in the present case, a sovereign Chief has entered in^ 
trade and established a manufactory in British territory. But even in such 
cases the amount decreed should, in His Honour’s opinion, be recoverable only 
from assets existing in British territory, and not by the influence of the Poli-r 
tical Officer.” 

§ 628. The case ends,® with singular abruptness, in a letter of the Goveimment 
of India asking Mr. Minto for a copy of a decision of the Dehra Dun Court which 
rejected his claim. So far as can be ascertained Mr. M into never replied ; nor was 
any answer ever made to the Secretary of State, nor did the Government of India 
at the time express any opinion on the doctrine of the Punjab Government as to 
the inexpediency of interference between trading Chiefs and their customers, 
But some years later when the Code of Civil Procedure was under revision it so 
Amendment of the Civil Procedttre happened that Mr. T. H. Thornton was 
Code, 1877. officiating as Secretary to the Government 

of India in the Boreign Department and at an interesting moment he remembered 
this case of the Raja of Nahan. The opinion of Mr. Thornton was asked on 
certain portions of the Civil Procedure Bill, in which he did not find any 
provision for suits against Ruling Chiefs. “The Raja of Nahan,” said Mr, 
Thornton, “ who has a tea factory in the Dehra Dun, has been declared exempt 
from the jurisdiction of the Courts in respect of tea contracts made by his 
Manager; quod esi ahsurdum." In a further note, Mr. Thornton added—“The 
object'l have in view is to give our Courts jurisdiction to hear and decide civil 
suits against Chiefs who have property or carry on business or manufacture in 
British territory. Such a jurisdiction was recognised under the provisions of 
the Punjab Civil Code and was exercised without difficulty, and it has been 
declared to exist by the Foreign Department and has been accepted by Maha¬ 
raja Holkar, but it has been declared not to exist by one of the Courts of the 

3 pro., Political A, Januorj 1874, Noa. 187*139, Pro., Political A, Jnue 1874, Nos. 21-22, 
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Opinion that permission to sue a Chief, 
on the ground that he trades in British 
territory, should not be granted unless 
the proposed suit is connected with 
his trading. 


^Nortli-Western Provinces and by the Chief Court of the Punjab, and the point 
should,! think,be legislatively settled.” The Bill on its next revision contained 
provisions’as to suits against Ruling Chiefs which were accepted without com¬ 
ment * * by the Foreign Department and other authorities consulted, and were in 
substance identical with those which have been abstracted in paragraph § 62! 
above. 

§ 629. Wbat we have gathered on the subject of trading by Ruling Chiefs 

in British territory may he shortly stated 
Summary. in these terms, which are nearly identical 

with those used in the head-note of 1876 

(!) It is inconsistent with the dignity of Ruling Chiefs to engage in 
trading speculations beyond the limits oj their own territories. 

{2) If a Ruling Chief assumes the character of a trader in British terri¬ 
tory, he renders himself amenable as such to the action of British Courts of 
Law. 

(3) Unless it he clearly proved that the proceeds of private and of public 
property held in British territory by a Ruling Chief are kept separate and ap¬ 
plied respectively to uses of a private and public kind, it is probable that a Bri¬ 
tish Court will not recognise any distinction between such private and public 
property so held, and that both will be considered by the Court to be liable to 
attachment in satisfaction of a demand proved against the owner. 

§ 630. Further amendments besides the amendments of 1877 have been 

made in the law relating to suits by 
and against Ruling Chiefs, and it will be 
worth while to note here some points of 
interpretation and practice bearing on the 
law as amended. In 1892 Messrs. Jehangir 
& Co. of Peshawar asked the assistance of Government in recovering a sum 
of Rs. 62,76! said to be due to the Kabul branch of the firm and guaranteed, by 
the Amir. On the Government declining to interfere in the matter, the firm, 
applied for permission to sue the Amir, which was refused. It was well known' 
that the Amir through his agents traded in Peshawar in the almond produce of 
Kabul, but it did not appear that the accounts stated by Messrs. Jehangir & 
Co. had any connection with that trade. The condition in section 433 of tlie 
Code of Civil Procedure relating to immoveable property requires that the suit 
shall have reference to the possession of the property or be brouglit for money 
charged on the same. There is no similar limitation in the condition relating 
to trade, which is simply to the effect that the Prince or Chief concerned shall by 
liimself or another trade within the local limits of the jurisdiction of the Court. 
Sir Alexander Miller, the Law Member of Council, held that the circumstance 
that the Amir was carrying on a certain trade through his agent ip British 
India did not bring the case within section 433 of the Code, unless the proposed 
suit in some way related to the trading. Sir Alexander Miller admitted that no 
such limitation was specified in the Code, hut he thought it followed from 
the nature of the provision, and was in consonance with the limitation imposed 
as to immoveable property. “ It would be absurd, ” he said, “ to make the 
powers of the Government of India depend upon a wholly irrelevant circum¬ 
stance.” In, the official orders nothing was said to this effect, no reasons being 
given for the refusal of permission to sue.® 

§ 631. As to the practice of the Government of India in dealing with applica- 

Praotice of the Government of India tio^s for leave to sue Ruling Chiefs under 
in dealiug with applications for leave the law as it now stands, it is unnecessary 
to sue Baling Chie s. ^ facts of the very numerous 

particular cases whicli have arisen, and it will suffice to mention in general 
terms wbat the practice is, giving references in the foot-notes to papers from 
which the conclusions are drawn. In 1889 powers were delegated to Local 
Governments and the Chief Commissioners of the Central Provinces and Assam 
to sanction the institution of suits against Ruling Chiefsand when the local 
authorities thus have the necessary power, it is usual to transfer the petitions to 

* Judicial B, April 1877, .Nos. 10-18. | ‘ Pro., Secret P, September 1892, Nos. 727-737. 

• NotiBcation Ko. 1869-1., diitcd March 29, 1889. 
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tliem for disposal.’ The Government of India, when themselves dealing with 
these applications, habitually sanction them when the condition or conditions 
prescribed by law are fulfilled;® though, of course, they have discretion even 
w hen the requirements of the law are met, to refuse permission, if it seems ad¬ 
visable to do so. In most cases where the requirements of the law are not fulfilled, 
permission is simply refused and no further action is taken. ^ But occasion¬ 
ally, notwithstanding the strong objections stated by the Punjab Government 
in the case of the Baja of Nahan {stipra, paragraph § 627) to the use of political 
influence to enforce the payment of debts incurred by a Euling Chief in British 
territory, the Government or Political Officers have interposed their good offices 
to induce a Chief to pay sums justly due. Thus in 1886 when a Chief, who 
shall be nameless, but who is well known at Simla, came there owing some six or 
seven hundred rupees to one of the Simla shops, he was privately advised by an 
officer of the Foreign Department to settle the bill, and did so.^® In another 
case of December 1891, which also it is best to state anonymously, there was 
a claim by some timber traders against a Maharaja for some Es. 7,400. The 
merchants applied for permission to sue, which could not he granted under the 
law. The Government of India took no official action; but they wrote demi- 
officially to the proper authority. “The permission applied for,” they said, 
“cannot be granted to the petitioners under the provisions of section 433 of 
the Civil Procedure Code, and they have been so informed. You will be able 
to judge wdiether it is desirable to bring the case to the Maharaja’s notice with 
a view to his settling the demand amicably. It is against our rule to interfere 
actively in such matters except in any very flagrant cases ; but it is. of course 
desirable that Chiefs should pay their jiist debts, and possibly if the claim is 
good, and if the matter is properly put before the Maharaja, he will settle it 
without further trouble.” When one Lalubhai Ambalal Desai sought to bring 
a suit “ on the political side ” in the Court of the Assistant Political Agent 
against the Thdkur of Morvi for a sum alleged to be due under a bond, the 
Bombay Government appear to have held that the principle of section 433 of 
the Code of Civil Procedure was applicable to the case, and rejected the appli¬ 
cation. The matter came before the Secretary of State, who agreed that a 
formal suit w'as not the proper course. But he did not understand that the 
Political Agent was therefore precluded from taking action in the exercise of 
the control and superintendence which are proper functions of the Imperial 
Government. ” I should,” wrote the Secretary of State in a despatch dated 
December 17,1891, “ be very reluctant indeed to admit any ruling that might 
be held to imply the result that a British subject might be barred, on grounds 
of technical procedure, from appealing to the British Government, for consi¬ 
deration of any case in which he might show primd facie reason for a com¬ 
plaint of injustice on the part of a Native Chief. It appears to me that the 
Political Agent should have called upon the Thakur for his explanations, and 
advised him to deal with the memorialist’s claim as honour and justice might 
require.” 

§ 632. Two more points may be mentioned; first, that it is inevitable that 
the Courts should decide who are Euling Chiefs for the purposes of section 433 
of the Code of Civil Procedure; and secondly, that persons may be appointed 
Appointment of recognised Agents of by Government to be the recognised 
Chiefs. Agents of Chiefs for the purpose not only 

of a specified suit, or of several specified suits, but for the purpose of all such 
suits as it may from time to time be necessary to prosecute or defend on behalf 


7 Pro., Internal B, April 1889, Nos. 229-230; Juno 1889, 
Nos, 177-178; January 1890, Nos. 246-251; September 
1892, Nos. 112-118; April 1893, Noa, 119-120; June 1803, 
Nos. 137-139 ; Mr.y 1894, Nos. 264-265. 

® Pro. B, Judicial I, February 18S4, Nos. 10-11, Nos. 
12-18; Pro., Internal B, September 1886, Nos. 139-142; 
April 1888, Nos. 205-207, Nos. 312-316; September 1888, 
Nos, 112-116, Nos. 144-151; October 1888, Nos. 8-11; 
February 1889, Nos. 67-71; Pro., External B, April 1889, 
Nos. 74-88; Pro., Internal B, October 1889, Nos. 122-127; 
December 1889, Nos. 19-26; March 1890, Nos. 167-174 ; 
June 1890, Nos. 184-202; July 1890, Nos. 255-200; June 

1891, Nos. 168-166; February 1892, Nos. 61-55; Pro., 
Secret I, April 1892, Nos. 18-26; Pro., Internal B, May 

1892, Nos. 221-282; September 1892, Nos. 71-72, Nos. 
282-^6. For a precedent in which leave to sue was re¬ 
fused, see case of the Th4kur of Umetba, Pro., Internal A, 
August 1894, Nos. 366-369. 


^ Pro., Deposit I, April 1885, No. 77; July 1885, Nos. 
168-172; September 1885, Nos. 95-97; Pro., Internal B, 
June 1887, Nos. 211-212; August 1887, Nos. 78-74; Janu¬ 
ary 1889, Nos. 384-385; July 1888, Nos. 66-67; AprU 
1891, Nos. 174-186; June 1892, Noa. 690-691. 

^®Pro., Deposit I, June 1886, Nos. 70-71; July 1886, 
Nos. 314-316. 

** Pro., Internal B, December 1891, Nos. 222*223. One 
or two more cases of the same kind might be found, but it 
does not seem necesaaty to add to the text, A demi-official 
letter to Colonel Gerard, dated October 8,1894, and at 
present (December 1894) unrecorded, may be read in this 
connection, but there is no need to abstract the case. 

Pto., Internal A, January 1892, ^'08. 196-197. With 
these orders should be read the orders of the Court of 
Directors passed in 1838 and quoted in paragraph § 684 
below. 
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of the Chief. The second point is very simple. In the former state of the 
law It was necessary to make a special appointment for each suit.ia This was 
1888^*** ^ necessary amendment was made by Act VII of 

fhe m!C alcutta, in a ease in which 
» Iippera was a party, referred, on February 23, 1883, to 

a letter of the Bengal Government, dated December 28, 1878, which stated 
^at the Maharaja was not “ an independent *’ Ruling Chief within the 
meaning of section 433 of the Civil Procedure Code. “ It seems to us, how- 

The Courts must decide Who are Rul- fhTVnf'? “that it is for 

*'^® purposes of section Courts, and not for the Govern- 

433 of the Code of Civil Procedure. ment, to say whether or not any par- 

nurview nf thof i i Chief or Prince comes within the 

fn ^ passage as nothing more than 

an expression of opinion conveyed to the Judge of Tippera and we 

must add that we think it the expression of an erroneous opinmn, for it has 
been shown to us that Hill Tippera is a Sovereign State and that the 

i^^lSf W? n^rp*" \T formaHy recognised by the British Govinment 
11 India. We are therefore bound to hold that he is a Ruling Chief, and 
tliat he cannot be sued in the Courts of British India, excepting under the 
conations specihed in section 433.” Pending the amendment of the law 

decision of the High Court shouhi 
if « ?+1 case of 1891, after the amendment of the law 

i! „ the Bornbay High Court had decided that the Desai of Patri 

the Slu the meaning of section 433. The Desai is a Chief of 

the fifth class in Kathiawar, holding only seven villages. When powers under 
section 433 were about to be delegated to the Bombay GovernmeT^that Go^ 

prZoTed'’lTthe%S‘'of^^^^^ 

proposed that the list of Chiefs m respect of whom the powers were to be 
exercised should not be exhaustive, but limited to those whom they had no 
hesitation m designating Ruling Chiefs or Sovereign Princes. This proposal 
was acc^ted by the Government of India. The reason given for the proposal 
hfeH Government was that it would be inexpedient, by ?ublSfy 

including in the list the names of some of the petty Chiefs, to give a handle to 
pretensions which would otherwise not be put ‘forward. The Desai of Patri 
was excluded from the list; and thus the anomaly arose that whileS Bornbav 

B applications for leave to sue all important 

Chiefs in the Bombay Presidency, such applications, in respect of the pettiest 
Chiefs held by the Courts to be Ruling Chiefs, would Lve to rece^vfthe 
Government of India. The question was raised whether the law 

7ih ilrJi rv to exclude such petty Chiefs as the Desai, or 6th or 

7th giade Chiefs, or non-jurisdictional Chiefs in Kathiawar from the cate<Iorv 

^ 4 - ^ T ^ K States IS apt to cause uneasiness in big ones, and the Govern- 

ment of India decked to leave the law as it stands. The decision of the Courts 

the^Cn^r^ ?• practically accepted without comment bv 

the Goyeinment of India, as they granted a certificate under section 438 
consenting to the execution of a decree agaiast him.^* seciion 4.dd 

§ 633. The points of interpretation and practice to which we have referred 
Summary. may now be epitomised. 

(Z) J7 ts wtihin the competence of British Courts of Justice to deehte 

Bocal Governments and Admtmsirations concerned applications fallina within 
the powers delegated to these authorities in this behalf, ^ 

(3) When the Government of India themselves dispose of the amlicationn 
they usually grant perm^ssion to sue if the conditions of the^Uw arl satisfied 
and, ^n other cases, simply refuse permission without taking further action. 


> Pro., General P, May 1891, Nos, 619-614. 

„ A, General I, September 1882, Nos. 86-37, 
Judicial, August 1884, Nos, 79-93, 


Pro. A, Judicial I, October J 883, Nos. 24-26. 

♦. August 1881, Nos. 65-70* 
Pro., Internal A, May 1889, Nos. 83-129. 

»> *» June 1893, Nos. 109-121. 




(4) It is, however, competent to the Government of India to refuse per¬ 
mission to sue even if the requirements of the law are fulfilled, and conversely 
if the requirements of the law are not fulfilled, it is still in the discretion of 
Government, for instance, in flagrant cases of wrong, to procure the payment 
of just debts by the exercise of political influence. But the tise of this influ¬ 
ence in cases not contemplated by section 433 of the Code of Civil Procedure 
^s extremely rare and open to weighty objections. 

• sought to sue a Puling Chief on the ground that he trades 

tn British territory, will probably he refused, unless the proposed suit is con¬ 
nected with his trading. 

(6) Becognised agents of Chiefs may he appointed by the Government for 
the purposes of a specified suit or of several specified suits or of all suits which 
it may from time to time be necessary to defend or prosecute on behalf of the 
Chief. 

In connection with head {4) of this summary reference should be made to 
the ruling^ of 1838 quoted in paragraph § 684 below, and to the case of Dr. 
Williams cited in paragraph § 686. The old ruling positively forbids a use of 
political influence which the later ruling allows. 

§ 634. The practice of the Government of India above described atfects the 
possession of immoveable property by liuling Chiefs in British territory, inas- 
much as permission to sue them is granted perhaps more frequently in cases 
connected with their property so owned than in cases of any other class. But 
upon the acquisition of immoveable property by Ruling Chiefs in British 
territory there is a good deal more to be said. 

On October 7,1891, the Government of India called the attention of Local 
The acquisition of immoveable pro- Governments and Administrations and 
?ftoTyMfb“e®dfsoou?a^^ political authorities to the fact. 

, it, * previously made known to most of 

tnem, that it is the policy of Government to disoouraoe the acquisition of im¬ 
moveable property in British territory by Billing Chiefs and personages, not 

General orders of 1891 and 1802. being British subjects, in the subordinate 

* States of India. The Government of 

India requested that in future any proposed purchases of the kind might bo 
referred for the orders of the Government of India, who would allow the pur¬ 
chases to take place only in special circumstances. These circular orders were 
lollowed by others dated June 3, 1892, addressed to the same authorities and 
instructing them to acquaint tJie Chiefs and Darbars of the various political 
charges with the views of the Government of India in this matter of the 
acquisition of immoveable property. These directions of October 7, 1891, and 
June 3, 1892, were confidential, and in the second communication the Govern¬ 
ment of India added that any published notification or other order likely to 
attract general attention and arouse comment would be undesirable.^ 

§ 636. We shall exemplify from several cases the grounds of this policy and 
of the policy noted the practiceAf the Government of India 
“ v'"®' , , , in giving effect to it. The grounds of the 

policy were very clearly and compendiously stated in a demi-ofiScial letter from 
JVp. Durand, the Foreign Secretary, to Mr. F. P. Peacock, Chief Secretary to 

^’"^and on September 

188b, that the difficulties caused by the possession by Native Chiefs of 
land m our territory are sometimes serious. ^ The Chiefs are unable to distin¬ 
guish between their position as Rulers and their position as Zamindars or as 
nouse-holders. They become subject to our Courts and their dignity is wounded 
by the service of legal processes. Disagreeable discussions arise about taxation • 
and openings are given for unsatisfactory dealings with Government officers.” 
Ihese remarks were evidently founded on some observations recorded by Mr. 
Aitchison fifteen years earlier which we shall quote below. 

§636. The orders in the case of Holkar’s trading speculations bore date 

Govermiaent lands must not be grant- December 29, 1866. Shortly afterwards 
ed or sold to Buling Chiefs. ™ v icm n i 

. 1 , , . , ,, . January 7, 1867, Colonel Meade f was 

requested to bnng to the notice of the Maharaja Holkarthe existence of a 

Nortll. ^ ^ ^ ^ ^ and July 1892, j « Pro., Secret I, September 1886 .No. 343. 
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rumour attributing to His Highness an intention of purchasing waste lands in 
Khandesh and Gorakhpur. Colonel Meade was to point out to the Maharaja 
how “ plainly inconvenient ” it was that Chiefs with Sovereign powers should 
engage in private speculations in British territory, “ and bow certainly such 
transactions must end in complications affecting the dignity of the house of 
Holkar.” Binally, Colonel Meade was to give the Maharaja to understand that 
the British Government would be “compelled to withhold its recognition ” from 
any transfer of land which might be effected in His Highness’s name, and that 
it was therefore the earnest hope of His Excellency the Viceroy and Governor- 
General that the Maharaja would voluntarily recognise the expediency of 
abstaining from any such dealings. The Maharaja was addressed in accordance 
with these orders.^® 

[In the following month Mr. Temple, then Chief Commissioner of the Central 
Provinces, intimated that the Maharaja had directed his agents to apply for a 
considerable quantity of waste land in the Nerbudda Division. Mr. Temple did 
not favour the acquisition by Native Chiefs of the position pertaining to a grautee 
under the Waste Land Sale Buies. In reply the Government of India for¬ 
warded a copy of the above-mentioned letter to Colonel Meade, and directed the 
Chief Commissioner not to authorise grants or sales of land to any Native Chief 
who was not a subject of the British Government. ] 

§ 637. Three years later a similar question arose with regard to Kashmir. 

.,000 Mr. Aitchison referred to the above decision 
Th, KMhm.. .a,,. 1871 .«d 1883. ^ ia Connection with the Waste 

Land Sale Rules and described it as a very proper o.ne. His language was 
almost identical with that quoted just now from Mr. Durand’s demi-official letter 
of September 21, 1886. “The Chiefs,” said Mr. Aitchison, “are unable to 
distinguish between their position as Sovereigns and their position as zamindara. 
Their dignity is wounded by the service of processesirom our Courts. Disagree¬ 
able discussions about taxation arise.” The facts of the case were that [ in 
September 1870 the Maharaja of Kashmir applied to be allowed to purchase 
the village of Kalian in the Eerozepur District as an endowment for a school which 
he proposed to build there, and for a temple which he had built there already. 
His Highness requested that if this could not be allowed, Government would 
procure him a similar grant from one of the States of Patiala, Nabha, or Jind, 
whose territories adjoined the village. After some correspondence with the 
E'inancial Commissioner the Punjab Government informed the Maharaja that 
the village in question was already held in jagir and could not therefore be 
assigned to him. But it was suggested that he might purchase the proprietary 
right in some revenue-paying land or the fee-simple of some waste lands, and 
assign the proceeds in trust for the support of the institution. When this cor¬ 
respondence came before the Government of India exception was immediately 
taken to the action of the Punjab Government. It was pointed out that the 
difficulties and inconveniences arising from the possession by Native Sovereign 
Chiefs of land within British territory were very serious. So greatly had these 
evils been felt that it had been the policy of Government to effect exchanges of 
territory in such cases on the basis of giving to the .Chiefs land in sovereign 
right in lieu of their zamindari possessions. Eor this reason it had been ruled 
by the Government of India that grants or sales of land in British territory 
sliould not be made to any Native Chief who was not a subject of the British 
Government. The letter in which this information was conveyed ended with 
the following words ’ 

[“ In a question of this kind involving principles of Imperial policy it is to 
be regretted that the Government of India was not consulted before any reply 
was given to the Maharaja. I am now to request that His Higliness inay be 
discouraged from any idea of putting his project into execution in this particu¬ 
lar manner. 

[“If His Highness is anxious to endow any institution in British territories 
his object can be equally well, or indeed better, attained by investing the requi¬ 
site funds in Government Securities and assigning these securities to trustees 
for the support of the institution.” 


w Pro-, Political A, January 1867, No. 38. 
w „ February 1867, Nob. 16G-161. 


Pro., Revenue B, March 1871, No. 
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[It does not appear that the Maharaja of Kashmir made any further appli-^ 
cation in the matter. ] 

Mr. Aitchison’s letter to the Punjab Government in which the above 
remarks were made was No. 49-K., dated March 11, 1871, and it is worth not¬ 
ing that when the circular orders of October 7,1891, were issued the Govern- 
ment of India sent with them a copy of this letter to certain authorities w^ho 
had not previously received an intimation of the policy of Government. This 
shows that the Government of India in 1891 still approved the instructions 
given twenty years before to the Punjab Government. 

In 1882-Sir Robert Egerton, the Lieutenant-Governor of the Punjab, in¬ 
quired whether the object of the decision of 1871 in the Kashmir case was to 
prohibit the grant or sale of Government lands to Ruling Chiefs. It appeared 
to him that without legislation it was* impossible to prevent private persons from 
'selling their lands to the Chiefs, and that legislation on such a matter would be 
invidious and unpopular. The Government of India replied that the intention 
was to discourage the acquisition, by sovereign or feudatory princes, of any 
lands in British territory—however and from whomsoever acquired. The 
matter, they added, was not one in which it was then necessary or desirable to 
resort to legislation.^ 

This is enough to show that the policy under discussion is not affected by 
the previous ownership of the immoveable property which a Ruling Chief may 
wish to acquire. It is further quite clear that the objections apply do less to 
houses than to lands. Indeed in some cases—the difference arises out of the 
locality—one objection applies more particularly to the case of houses than to the 
case of lands. Two principles have been kept in view; first, it is not expedient 
that Ruling Chiefs should be subjected to British laws; and secondly, if 
they were freely allowed to buy houses in European stations where houses for 
European officers are in great demand, allegations might be made that there 
were discreditable transactions with the Chiefs whether as landlords or as pur¬ 
chasers. No officer, indeed, would be permitted to sell a house to a Ruling 
Chief except with the express sanction of Government; but the thing to avoid 
is the belief in Native circles that discreditable transactions might be possible. 
It is not necessary to recount oases to justify these renaarks, but enough to 
support them will be found in the proceedings mentioned in a foot-note.^ 

§ 638. Correspondence connected with Indore and Bhopal affords numerous 
X -.x. ■ instances of the practice of the Govern- 

meat d India in the present matter, 
raja Hoikar and his family. j- jjj June 1876 Maharaja Holkar came 

forward, as an intending purchaser of land in British territory. He informed 
the Agent to the Governor-General in Central India that he w'as about to buy 
an estate in the neighbourhood of Bombay with the view of making some 
provision for his second son, Yeshwant Rao, in whose name the purchase was 
to be made. His Highness intimated his acknowledgment of the fact that 
Yeshwant Rao and his heirs and successors would “ in reference to sucli estate 
be subject to the laws and regulations of the land.” Under the circum¬ 
stances the Agent to the Governor-General supposed the purchase might be 
sanctioned. Before giving a final answer the Government of India inquired 
whether the Governor of Bombay saw any objection. The Government of 
Bombay in reply expressed the opinion that it was not desirable, as a general 
rule, to draw closer the connection between His Highness Holkar and the 
Mahratta population of the Presidency. Otherwise there seemed to be no 
particular objection to the proposed transaction. But before giving a decided 
opinion the Bombay Government desired to know—(1) Whether Yeshwant 
Rao was of age, so as to be able to deal directly with the seller of the estate ; 
and (2) whether there was sufficient security that the estate once purchased 
would remain his, i.e., that it would not I'evert to his father or elder brother. 


> Pro., Political A, May 1882, Nos. 134-135. 

There are some later papers which show that J;he Kash¬ 
mir Darhar have got rid of n good many of the Kashmir 
properties in British territory. But it is unnecessary to 
abstract them, ns the principles which they illustrate are 
already amply illustrated in the text. See Pro., Secret K 
May 1893, Nos. 112*125; External B,May 1894, Nos. 149- 
lodj and Secret E, June 1894, Nos* 361*393* 


* Pro, A, Political I, November 18S2, Nos. 123*124« 
Pro,, Secret 1, August 1884, Nos. 58-65. 

„ „ September 1886, Nos. 431-433. 

„ March 1890, Nos. 42-46* 
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The Bombay Goveimment further intimated that the estate in question con- 
‘tained some small salt-works. In case the purchase were effected, these works 
would be closed before the transfer of the land, as it was “ not desirable that a 
Prince of the family of His Highness Holkar should be interested in the manu¬ 
facture of dutiable salt near Bombay.” In conclusion, it was presumed that 
the Maharaja was clearly aware of the position his son would occupy as 
owner of the estate. 

[A copy of this letter® was forwarded to General Daly, Agent to the Gov- 
ternor-General, Central India, with the following observations:—“ His Excellency 
the Governor-General does not think it desirable thg^t the property in ques¬ 
tion should he acquired by His Highness. Its acquisition would very probably 
occasion embarrassment in the future, and would be opposed to the object of 
recent negotiations. If, notwithstanding-this expression of the opinion of the 
Governor-General, the Maharaja decides to proceed with the negotiations for 
the purchase of the estate on behalf of Prince Yeshwant Rao, you will take an 
early opportunity of stating clearly to His Highness the conditions under 
which the Prince must be prepared to hold it. He will be treated by the 
Government of Bombay, by the Courts of Justice, and by the administrative 
authorities of the district within which the property lies, simply as a nobleman 
of high rank, but in all respects answerable to British jurisdiction. ” } 

These orders were issued in December 1876, and w'ere communicated at 
the time to Maharaja Holkar; but in July 1876 it appeared that he was taking 
steps to become the mortgagee of two villages in the Nasik district of the 
Bombay Presidency. This was the more objectionable because, in order to sever 
the connection between the Indore State and the Deccan, lands there held by 
Holkar without sovereignty had been exchanged on very favourable terms for 
lands from the Nimar district to be held by him like the rest of his territory. 
The orders passed ,by the Government of India show that the policy excludes 
mortgages as well as sales, “ The Governor-General in Council,” they said,^ 
“ considers that the policy of discouraging Native Chiefs from acquiring land, 
whether by purchase or mortgage, in British territory should be aflSrmed and, 
maintained.” They requested that Maharaja Holkar might “be courteously 
informed that, in the opinion of His Excellency in Council, it is neither consistent 
with his dignity nor expedient that His Highness should be engaged in any 
such transaction as the mortgage of land situated in British territory.” In 
1880 the Indore Darhar endeavoured to reopen the question by sending an agent 
to attend the auction sale of a village in the Deccan. The Darhar did not 
buy the village; but the Government of India remarked that the orders of 
1876 were still in force, that the acquisition of lands by Maharaja Holkar in 
the Deccan was specially undesirable, and that they trusted that General 
Daly would have no diflSculty in inducing the Maharaja to acquiesce in the 
wishes of the Government of India.® Nevertheless, in 1886, Maharaja Holkar 
or his illegitimate son, Yadava Rao, purchased the village of LakaKheri in the 
Hoshangabad district some 3 or 4 miles distant from Indore territory. The 
Government of India disallowed the transaction; but in 1888 Yadava Rao 
was still in possession and the Darhar begged that he might be allowed to 
remain in possession, because as an illegitimate son, he w^as “ entirely a private 
person.” The reply was that unless Yadava Rao had abandoned his residence in 
Indore, and become to all intents and purposes a British subject, the Governor- 
General in Council was unable to accede to the request of the Indore Darhar.® 
Einally in 1888 a suit was brought by Mabarani Radhabai Holkar and the 
widow of Yeshwant Rao Holkar, as guardians of the minor sons of the latter, 
to recover money due on a mortgage of the Bhandup estate, which was a pi’O- 
perty of 1,311 acres in the Island of Salsette in the Tanna Oollectorate of the 
Bombay Presidency. A decree was obtained by the plaintiffs, and in September 
1891, the Court ordered that the mortgaged property should be sold by auction. 
The plaintiffs purchased the estate at the sale. The Government of India agreed 
with the Agent to the Governor-General, Central India, that as the sale was 
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confirmed by the Bombay High Court, they could not object to it; but they 
authorised the Agent to the Governor-General to press the Maharani to get 
rid of the estate.' 

§ 639. There is a recent case in which the objection to mortgages no less 
Proposed loan on mortgage by the than to purchases was very clearly 
Muii State disaUowed, 1894. expressed. In August 1894 the Bombay 

Government asked that permission might be accorded to the Muli State in 
Kathiawar to tender for a loan of Rs. 1^20,000 which was being negotiated on 
behalf of the Gangad estate on the security of certain villages comprised in 
that estate and situated in British territory. It was proposed that the Gov¬ 
ernment should hnve no responsibility in the matter, as the transaction could 
be protected by the law in British India and the Muli State would be entitled 
to foreclose in case of default. The Governor-General in Council was unable 
to agree to the proposal and said ®—“ The Government of India have invari¬ 
ably declined to sanction the acquisition by Native Chiefs of immoveable 
property in British India except in very special circumstances, and on the 
same principle they are of opinion that loaus by Native States on the security 
of land in British territory should be discouraged. The necessity for permit¬ 
ting the Muli State to tender for the loan does not appear to be pressing, for 
it is apprehended that the State will have no difficulty in finding another and 
equally secure investment for its surplus funds.” 

§ 640. In 1886 it was reported that the Begam of Bhopal thought of purchas- 
0.7 Wo four or five houses in Russell Street, 

Calcutta, for some three lakhs of rupees, 
and a house and compound at Garden Reach near the residence of the late 
King of Oudh. The Agent to the Governor-General, Central India, was in¬ 
structed to cause the Begam to be informed in very courteous terms that 
the purchase of such an estate by any Ruling Chief would require the sanction 
of Government. The telegram in which this direction was given ended—“ You 
need not say that the purchase will be disallowed, but Her Highness should 
understand that the Government of India would require to be very fully satis¬ 
fied that there were good reasons for it.” The Begam appears to have abandoned 
her project immediately, as also another for acquiring house property at 
Allahabad which was mentioned in the same correspondence.* 

Meanwhile in 1886 Nur-ul-Hasan, a son of Nawab Muhammad Sadik 
Husain, the husband of the Begam, had bought four villages and taken eight 
on lease in the Narsingpur district of the Central Provinces. The Begam argued 
that the Maharaja of Benares held many British villages on contract and that 
the Maharaja of Vizianagram and the Raja of Kapurthala had made large 
purchases of lands in British territory. The Government of India pointed out 
that these cases were hardly relevant. The Maharajas of Benares and Viziana¬ 
gram have not the status of Ruling or Feudatory Chiefs, and the case of the 
Raja of Kapurthala was peculiar, inasmuch as he had inherited in zamindari 
tenure certain estates in Oudh specially bestowed on his grandfather in recogni¬ 
tion of Mutiny services. The Agent to the Governor-General was requested 
to arrange with the Begam and the Chief Commissioner of the Central 
Provinces for the abandonment of the purchases and leases effected. In this there 
was much delay, and in the course of the correspondence the Government of 
India said that if there was no immediate prospect of finding private buyers, 
the villages should be put up to public auction. The case closed with a report 
dated September 27,1887, from the Political Agent in Bhopal to the effect that, 
the ex-Nawab, Muhammad Sadik Husain, had sold to Seths Ramchand and 
Jawahir Mai all the lands and villages which his two sons, Nur-ul-Hasan and 
Ali Hasan, possessed in the Jubbulpur and Narsinghpur districts of the Central 
Provinces. These Seths were Bhopal subjects, but the Government of India 
took no further action in the case beyond informing the Chief Commissioner 
of the Central Provinces of its conclusion. The inference is that though 
the objections to the acquisition of immoveable property in British territory 
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apply if the acquisition be made by important political personages in Native 
States, they do not apply if it be made by ordinary private individuals who 
are subjects of Ruling Chiefs.^ 

§ 641. We may now mention some cases in which the G-overnment of India 
Exceptions made from the general have permitted deviations from the general 
rule for special reasons. rule. Khandwa is the head-quarters of 

the Nimar District of the Central Provinces and the junction at which 
Holkar’s State Railway meets the Great Indian Peninsula Railway from 
Bombay to Allahabad. In 1884 Maharaja Holkar expressed a wish to 
acquire a plot of land at .Khandwa for the accommodation of himself and of 
Holkar permitted to purchase a touiid- the members of his family when travel- 
ing site at Khandwa, 1884. ling to other parts of India. After full 

consideration of the circumstances of the case, the Governor-General in 
Council made no objectionbut he said—‘‘The Government of India do not, 
as a rule, encourage Native Princes in acquiring any property outside their own 
dominions, as such acquisitions tend to create' embarrassments by bringing 
gwasi-sovereign authorities under the jurisdiction of our Courts.” 

§ 642. In 1890 the Raja of Maihar bought a fourth share of the village 
of Punchi in the Jubbulpur District. He already owned a small plot of land near 
the Naini Station of the East India Railway, a house and compound in Agra, 
The Raja of Maihar permitted to re- a house at Muttra," a garden at Brindra- 
tain certain properties, 1890. \ian, and a temple and garden in the city 

of Jubbulpur. The Maihar State is one of the petty States of Baghelkhand 
with an area of 400 square miles, population of 77,438, and a revenue of some 
Rs. 74,000. Major Donald Robertson, the Political Agent in Baghelkhand, 
thought the recent purchase unobjectionable, because the Chief “ would probably 
never place himself in conflict with the district authorities or presume to claim 
extra-territorial privileges,” and Mr. Henvey, the Agent to the Governor- 
General, was inclined to agree with Major Robertson, that “ in the case of petty 
Chiefs, such as tbe Raja of Maihar, the acquisition of land in British terri¬ 
tory is not a matter of great importance.” The Government of India, after 
inquiry into the circumstances, did not think it necessary in the particular case 
before them to require the Raja to give up the lands which he had acquired in 
British territory.^® 

§ 643. Another petjy State in Baghelkhand is Kothi, tbe area being 90 square 
No interference ia a case of bequest, miles, the population 22,630, and the 
Kothi, 1892. revenue about Rs. 37,000. In 1892 it 

appeared that the widow of an Oudh Talukdar had executed a will bequeathing 
to the younger surviving son of the Raja of Kothi the Jumnu estate compris¬ 
ing seventeen villages in the Sultanpur District of Oudh. It was said to have 
been declared judicially that the two sons of the Raja of Kothi were the next 
heirs of the property in question. The Government of India agreed with Mr. 
R. J. Crosthwaite, Agent to the Governor-General, Central India, that no 
action could be taken to prevent the acquisition of this property by the ruling 
family of Kothi.'® 

§ 644. Near the city of Lahore the Raja of Kapurthala owns the Baghwala 

Kapurthala allowed to make a small ^ell, to which are attached 6-37 acres, and 
additioa to an existing holding near in 1892 he asked leave to purciiavse the 
Lahore, 1893. Dinanwala well, to which are attached 

3'83 acres, adjoining the land of the Baghwala well. The Raja represented that 
the Kapurthala State was entitled to purchase the land because under the 
local law it had a right of pre-emption in respect of it. The Government of 
India raised no objection''* to the Raja buying the Dinanwala well, but they did 
not admit that a Native State could claim as a matter of right to exercise its 
powers of pre-emption under the Punjab Laws Act, “ in. contravention of the 
line of policy laid down by Government in respect of the non-acquisition of 
immoveable property in British India by Native Chiefs.” 
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§ 645. In November 1893 the Government of India permitted the Raja of 
Pudnkota to purchase two residences with grounds attached at the hill station 
of Kodaikaoal in the Madura Pistriot, which is liis resort in the hot weather. 

Pudiikota allowed to buy two resi- R® had been in the habit of renting 
deuces at a hill station, 1S93. houses at Kodaikdnal for the season, and 

was fond of European society. There was no pressure for houses as at Ootaca- 
mund, and the Madras Government supported the application for leave to pur¬ 
chase,*® which was granted “ under the special circumstances.’'* 

§ 646. In May 1894 permission was likewise given to the Chief of Miraj 
Permission given, 1894, to a Deccan (Senior branch) to buy a piece of land at 
Sardar to buy building land at Poona. Poona On which tO build a bungalow for 

himself.*® The Government of India were reluctant to refuse sanction, but did 
not wish the case to be made a precedent. It appeared that the Sardars and 
Jagirdars of of Mudhol, Sangli, Kurundwar, Jamkhandi, Jath and Bhor already 
had bouses in Poona; and the ground upon which permission was given was 
that the Chief of Miraj, like these Chiefs, was one of the Deccan Sardars. 

§ 647. Lastly, although the case obviously differs from that of a Ruling 
Chief of a State of the internal protectorate, we may notice briefly the acquisition 
of lands and other property in the Peshawar District by the Amir of Afghanistan. 
In 1886 the Amir purchased 12 acres of land in the village of Shahab Khel, and 
early in 1886 some land and shops in the Peshawar city. The shops were demo¬ 
lished, and buildings were erected on the site for the storage of almonds and the 
accommodation of the Amir’s Agents and Post Office. In the middle of 1886 
the Amir bought some 45 acres of land on the Barar stream for the cultivation 
Acq.niBitions by the Amir of Afghanis- ®f rice. All these properties are in the 
tan in the Peshawar District. Peshawar District and the Government of 

India, after fully considering reports of the circumstances, raised no objections. 
But the Amir wished to buy still more land in the Peshawar District, and the 
Government of India at length in 1888 pointed out to General Amir Ahmad 
Khan, the Amir’s Agent, that there are many objections to an independent 
Sovereign or Chief becoming the owner of land in British territory, “ not the 
least being that he is thereby rendered liable to the jurisdiction of the British 
Civil Courts in all matters pertaining to such land.” They instanced the case 
of Bahram, who was a co-sharer in a village where the .Amir had bought land 
in 1886. Bahram apparently had a right of pre-emption in the land acquired 
by the Amir, and if he pressed his claim. His Highness might become a defend¬ 
ant in a Civil Court in Peshawar. General Amir Ahmad Khan was asked to 
explain the position to the Amir; but if His Highness, with a full knowledge 
of the difficulties, still desired to make further purchases, the Government of 
India Avmuld not refuse its consent. A little later on, in 1889, the Amir’s Agent 
at Peshawar wished to purchase, on behalf of the Amir, four shops in the prin¬ 
cipal bazar of the Peshawar City. The Government of India held that such 
purchases were undesirable, but that they had no legal power to prevent them. 
The deed of sale regarding these shops was about to be registered, and the 
Governor-General in Council requested that registration might be delayed until 
the Amir’s Agent could produce orders showing that the objections explained 
to General Amir Ahmad Khan in 1888 had been made known to the Amir, 
and that His Highness nevertheless persisted in his wish to acquire landed 
property in British territory.*’^ As to all of these Peshawar cases in which the 
Amir was concerned, it will suffice to note that there may have been political 
reasons lying outside the scope of this treatise for allowing the Amir to have 
his way, and that in any case the Government of India have no such authority 
over the Amir as they have over Maharaja Holkar and the Begam of Bhopal. 
It does not appear that the explanations given to the Amir deterred him from 
making purchases of immoveable property in British territory, for in 1894 he 
purchased a house in Peshawar. Directions were given that the objections 
should again be explained to his Agent before the deed of sale was registered.*® 
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§ 648. A rfecent case in -which the Government of India have pressed their 
Th. Bh»tp«r o«.. 1893. objection to the acquisition of land by a 

E/Xthng Chief m British territory is that of 
the late Maharaja of Bhartpur. The Maharaja held a decree for some four lakhs 
of rupees against the widow and heir of one Babu Bishambhar Nath and wished 
for leave to purchase some eighteen or nineteen villages in the Agra District 
which were about to be sold by auction in satisfaction of the decree. Permis¬ 
sion was refused, but it subsequently came to notice that the Maharaja had 
already purchased part of the judgment-debtor’s property by leave of the Civil 
Court in 1889. The Maharaja died on December 12, 1* *893, and at the time 
of liis death owned, in-addition to the recently purchased property, some 
twenty-one properties in the Muttra District and some lands surrcmndin<' 
Darbar houses at Agra. The Muttra properties had belonged to the Bliartpur 
State for about 126 years. The decision was that the Darbar must dispose of 
the property lately acquired within a reasonable time but might retain the 
other properties. 

§ 649. There are a good many other cases in which tlie Government of India 

Bundelkhaad and other cases in which accepted accomplished facts and 

Chiefs and others have not been pressed have not thought it worth while tn 
to dispose of their properties. specially press Chiefs and notable person- 

ages in Native State to divest themselves of properties already acquired by them 
in British territory. For instance, Ali Bahadur, the brother of the Maharaja 
of Samthar, acquired by purchase or on mortgage in the names of his servants 
shares in eleven villages of the Jalaon District. He pleaded ignorance of the 
orders on the subject, and it appeared that the Chiefs of Bundelkhand had not 
been informed of the views of Government till June 1892 and that the acquisi¬ 
tions had been made previously. The matter was then dropped,^® so far as Ali 
Bahadur was concerned. But his case led to inquiries which showed that the 
Chiefs of Sarila, Charkhari, and Alipura and the Thakurain Larai Dulaj a of 
Naigawan Ribai and some officials and relatives of ruling families in other 
Bundelkhand States owned a good many villages or shares in villages in the 
Harairpur and Jhansi districts. Here again, as the orders had not been com- 
municatedto the Chiefs till the end of June 1892, the Government of India 
thought it would be undesirable to ask the present holders to part with property- 
purchased before that date. “ They should, however,” said the Governor- 
General in Council,* “when a favourable opportunity offers, be advised to dis¬ 
pose of such property.” When in accordance with the orders of June 3,1892 
(see paragraph §634 above), the views of the Government of India were intim¬ 
ated to the Minister of Nepal, the Nepal Darbar furnished a long list of proper¬ 
ties held in British territory by the Nepal State and persons of importance in 
Nepal. The Government of India felt assured that the Nepal Darbar would 
adopt suitable measures to meet their wishes, but added that no action was 
necessary in regard to the property which had been already acquired. The 
Nepal Darbar was informed accordingly.^ 

§ 650. There is a case of 1888 primarily connected with the Stamp Law, 
Transactions in British territory must which should be noticed here, before we 
be governed by British Law. epitomise the preceding paragraphs ; for it 

is a case in which a principle was asserted bearing directly upon the transactions 
of Ruling Chiefs and important people of Native States in respect of immove¬ 
able property in British territory. The Punjab Accountant-General brought 
to notice that the authorities of the Patiala State were in the habit of giving 
unstamped receipts for sums paid to them in the Umballa District, though the 
Patiala State had never been exempted from the operation of the Indian Stamp 
Act. The Accountant-General asked whether properly stamped receipts should 
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not in future be required in the case of payments exceeding Rs. 20. The Punjab 
Lieutenant-Governor, Sir James Lyall, was disposed to think that in the case of 
receipts or instruments of any kind, the parties to which are the British Govern¬ 
ment and a Native State, the stamp duty might, as a matter of courtesy and conve¬ 
nience, be remitted by a,n order under section 8 of the Indian Stamp Act. But 
the Government of India pointed out that such an exemption would from any 
point of view appear to be proper only in the case of transactions of a 
distinctively political character, and that there might be many instruments 
executed by the representatives of the British Government and a Native State, 
in which either one or the other, or both, might be acting in a g««se-private 
character. 

“The question of exemption,” said the Government of India,® “has 
been raised before in relation to other Native States, and it has not been found 
practicable to lay down any general rule on the subject such as that suggested 
by His Honour the Lieutenant-Governor. The only safe principle to follow is 
that transactions in British territory must be governed by British law** 

§ 661. In paragraph § 13 when discussing the permissible use of Inter¬ 


national Law in connection with Indian 
political business we mentioned a case of 


Summary. 


1874 from the Central Provinces in which the Feudatory Chiefs of that part of 
the country were declared exempt in British territory from process against the 
person. It should not escape notice that this decision has been superseded 
by the general provision of the Civil Procedure Code, quoted in paragraph § 624, 
which exempts all Ruling Chiefs from arrest under that Code, except with the 
consent of Government. That paragraph is in itself a summary of one part 
of the present subject and should be read over again here. For the rest we 
have to add the following conclusions:— 

(1) In generaly civil transactions in British territory must be governed 
by British law. 

(2) As a general rule, the Government of India object to the acquisition 
of immoveable property in British territory by Ruling Chiefs and notable 
personages of Native States. 

(3) The ground of this objection is that in respect of such property the 
owners are amenable to British Courts,—in the case of B>uling Chiefs and the 
Princes, Ambassadors and Envoys referred to in the Code of Civil Procedure, 
if sued by their tenants or with the consent of Government, and, in other cases, 
absolutely. 

{4) Other grounds of the objection are that the dignity of a Ruling Chief 
might be lowered by his liability to be summoned as a party or witness, that 
inconvenipnt questions might arise regarding taxation, and that opportunities 
might be afforded for unsatisfactory dealings between Chiefs and officers of 
Government. 

(5) The objections apply to any lands, by whomsoever owned, to house 
property, and to acquisitions by mortgage. But in a case of impending ao~ 
quisition by bequest or succession, no action was thought practicable ; and the 
objections do not apply to the acquisitions of merely titular Chiefs, who are 
ordinary British subjects. 

(6) The objections are so strong that the Government of India have in 
some cases insisted upon a Ruling Chief or an impor tant personage of a Native 
State divesting himself of immoveable property acquired by him in British 
territory. But, on the other hand, the Government of India, while still holding 
that such Chiefs and other persons should be advised on favourable opportunities 
to get rid of such properties, have sometimes refrained from pressing them 
to do so, especially when the properties had been acquired in ignorance of the 
wishes of Government. 

(7) Exceptions to the general rule are sometimes allowed for special 
reasons :—for example, in the case of buildings or building sites, because 
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a Chief requires a residence at some place in British territory convenient for 
himself and unobjectionable from the point of view of Government, and in the 
ease of agricultural land, because a Chief already owns such land in British 
territory and desires to make some smalt addition to the property. 

§ 662. So far in this Chapter our main subject has been the conditional 

Liability of certain transaotione to amenability to Bi’itish Courts of Justice of 
British laws further illustrated. Ruling Chiefs as traders or land-owners 

or house-holders in British territory. Before we pass on to the civil and military 
employment of Ruling Chiefs and their subjects under the British Government, 
we may insert as an addemdum to the above summary two or three more cases 
illustrating the principle which is applicable alike to commerce and to the 
possession of immoveable property, that transactions in British territory should 
be governed by British law. Of these cases, one arose in connection with the 
position of the Raja of Kapurthala as an Oudh Talukdar: the two other cases 
concerned respectively the Sultan of Zanviibar and the Amir of Kabul. These 
two cases, therefore, do not strictly fall within a description of the policy and 
practice of the Government of India in the internal protectorate; but it will 
readily be seen that the principles upon which they were decided, if applic¬ 
able in the case of such a potentate as the Amir, would also, so far as they 
asserted liability to the operation of British laws and fiscal regulations, be 
h fortiori applicable in the case of a Chief enjoying only those limited powers 
of sovereignty which belong to Ruling Chiefs of the Indian protectorate. This 
argument further explains why we inserted above some account of the case 
of the Amir’s houses and lands in the Peshawar District. 

§ 653. In 1869 after the Raja of Kapurthala had received his grant of lands 

Liability of transactions connected ^udh, thelCliief Commissioner directed 
with the Kapurthala Oudh Estates to the that, except in summary and civil suits, 
operation of the Stamp Law. Raja should not be required to en¬ 

dorse petitions on stamped paper. During the minority of the present Chief 
the question arose whether this privilege should he continued. The Govern¬ 
ment of the North-Western Provinces and Oudh reported that the Raja of 
Kapurthala is ranked in the Oudh Darbar list as an ordinary Talukdar and 
that the affairs of his estate are in all respects governed by the ordinary law of 
the land. The Lieutenant-Governor and Chief Commissioner saw no good 
reason for now exempting the Raja from the general operation of the Stamp 
Act, and the Governor-General in Council, on January 11, 1889, agreed.* 

§ 664. The Sultan of Zanzibar in 1883 complained of the action taken by 

LiabUity of the Sultan of Zanzibar’s Bombay -port authorities in applying 
trading vessels to the operation of the to his ships trading to that port the provi- 
Native Passenger Ships Act. ^ Passenger Ships Act, 

No. VIII of 1876. The Foreign Secretary, addressing the Agent and Consul- 
General at Zanzibar on September 14, 1883, wrote :—“ The Government of 
India are satisfied that this Act has been correctly interpreted, and must con¬ 
tinue applicable to these and all other foreign ships which are purely trading 
vessels. The Government of India, both for the protection of its own subjects 
and in fairness to competing ship-owners, are unable to permit any exemption 
from the regular working of the' law in force in British India in favour of His 
Highness’s ships, any more than in favour of those of any other power.” At 
the same time the Government of Bombay were requested to avoid all unneces¬ 
sary friction in working the Act, and in the case of the Zanzibar ships to gen¬ 
erally accept any evidence reasonably sufficient to show that the ships are sea¬ 
worthy and properly fitted, equipped, and manned.® 

§ 665. The case of the liability of the Amir’s almonds to certain tolls and 

Liability of the Amir’s almond trade duties is a case of the application of rules 
to Khaibar tolls and Pesiiawar city of International Law in dealings with an 

Asiatic power outside the Indian Protec¬ 
torate. In November 1884 the Punjab Government reported on the question 
of the exemption of convoys of almonds sent down by the Amir for sale from 
the payment of Khaibar tolls and Peshawar city duties. It seemed to Sir 
Charles Aitchison, the Lieutenant-Governor, that in such matters the Amir 
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should be dealt with on the same principles as regulate the question between 
European powers; that he should receive to the full the same privileges and 
concessions as are granted to European Sovereigns ; and that it would he incon¬ 
venient to grant him more. The Lieutenant-Governor had no doubt that a 
suitable explanation that the Amir was put on the same footing in this behalf 
as the greatest powers in Europe ought to be quite sa tisfactory to him. The 
fourth and fifth paragraphs of the Punjab letter containing these obser¬ 
vations were thus expressed :— 

“4. So far as Sir Charles Aitchison is aware, exemption from taxation is 
not granted in Europe to the property of one State or Sovereign sent into the 
territories of another for purposes of trade and sale. The common usage there 
exempts from taxation the personal effects of a foreign Sovereign sojourning in 
another State, and his family and suite, hut other private property of the 
Sovereign is liable to taxes and imposts. The same rules, the Lieutenant-Gov¬ 
ernor believes, apply to ambassadors and their public residences. But even in 
these cases the exemption is only from general taxes levied for the general 
purposes of the State and not from local taxation and in no case does it appear 
that the exemption extends to goods intended for trade and sale. 

“ 6. Sir Charles Aitchison thinks, therefore, that all goods bond fide the per¬ 
sonal property of the Amir, and all goods, such as equipment for troops and 
the like, which are required for strictly State purposes, should be exempt from 
toll on submission of a certificate; but that no property, whether belonging to 
the Amir personally or to the State, sent through the Khaibar Pass for pur¬ 
poses of trade and sale or in connection therewith, should be exempted from 
duty; otherwise, seeing that in the East most Governments trade, it seems to 
the lieutenant-Governor impossible to say to what length the exemption of 
such property will extend.” 

The principles enunciated in the fifth paragraph of this letter were 
approved by the Government of India.® 

§ 666. Our next topic is the civil and military employment of Ruling Chiefs 
and their subjects under the British Government. In paragraph § 152 we 
have mentioned the decision of the Government of India, given on a reference 

made by Lord Napier of Magdala in 
1871, that the subjects of Native States 
are eligible for enlistment as soldiers in 
the British service. In a certain number of special cases honorary commis¬ 
sions in the British Army have been granted to Ruling Chiefs and import¬ 
ant personages of Native States. At the Delhi Assemblage in 1877 the late 
Maharajas of Kashmir and Gwalior were appointed to the honorary rank 
of General in the British Army. ’’ In 1881 the Nawab of Jaora ® and in 1882 
the Maharaj Rana of Dholpur * * were given the honorary rank of Major 
in the army and were posted respectively to the 1st and 2nd Regiments 
of the Central India Horse. In 1883, when similar honorary rank was 
conferred on the Maharaja of Kuch Behar, the Secretary of State expressed 
the opinion “that “the grant of honorary military titles to gentlemen, 
however high their rank may be, who are not in any way connected with 
the army, should only be resorted to under very special circumstances.” 
The next year when proposing the honorary rank of Lieutenant-Colonel for 
the Maharao Raja of Alwar and of Lieutenant for the late Nawab of Mamdot— 
the latter was not a Ruling Chief, but a Punjab jagirdar and ordinary 
British subject, the sovereign powers of a former Nawab having been for¬ 
feited for misgovernment in 1866—the Government of India expressed con¬ 
currence in the opinion of the Secretary of State, adding that they had dis¬ 
couraged as much as possible the submission of applications for these military 
titles. They held, however, that there were exceptional circumstances in 
both cases then under consideration which made their special treatment desir¬ 
able. The proposals were accepted,” and the necessary notifications appeared 


Grant of honorary oommissions in the 
British Army to certain Ruling Chiefs 
and others. 
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in the London Gazette of March 21,1886. In 1887 the Maharaja of Kuoh 
Behar was promoted to the honorary rank of Lieutenant-Colonel.*® The 
honorary rank of Colonel in the army was bestowed on the present Maharaja 
of Kashmir^® in 1888 and on the late Maharaja of Mysore** in 1893. 

As is already apparent in the case of the Nawab of Mamdot, the distinc¬ 
tion here in question has not been restricted to Ruling Chiefs. When the 
37th Dogra Regimpt was newly formed the Commanding Officer, Lieutenant- 
Colonel Vincent Rivaz, suggested that if the principal clans of the two well- 
known circles of actual or former principalities in the Punjab Hills were re¬ 
presented in the regiment, this would make service in it very popular with all 
classes of Dogras. The Jammu house is the head of the one circle and the 
Katoch house, formerly rulers of Kangra, of the other. As a consequence 
of this suggestion, when honorary rank was conferred on the Maharaja of 
Kashmir, it was simultaneously bestowed on Raja Jaichand of Lambagraon, a 
British jagirdar, but the head of the Katoch Rajputs and the representative 
of the old Kangra family.** When the titles had been gazetted in London, the 
Maharaja was appointed by the Governor-General in Council to he Honorary 
Colonel of the 37th Dogras, and Raja Jaichand to be an Honorary Major in 
the same regiment. In 1891, on the occasion of the reconstitution of the 38th 
Dogra Regiment, the honorary rank of Lieutenant-Colonel in the army was 
conferred on Raja Ram Singh, the brother of the Maharaja of Kashmir and 
Commander-in-Chief of the Kashmir Army. A somewhat similar case is that 
of the appointment of Maharaj Sir Partab Singh, brother of the Chief of Jodh¬ 
pur, to be an Honorary Lieutenant-Colonel. This appointment was made ** on 
June 21, 1887. In the case of Honorary Major Muhammad Ali Beg, 
Nawab Afsar-i-Jung, Bahadur, Aide-de-Camp to the Nizam and in command 
of a brigade in the Hyderabad Army, there was a certain amount of discussion. 
Muhammad Ali Beg was a gallant soldier who had been a sowar and after¬ 
wards a Risaldar in the Hyderabad Contingent Cavaliy. The Secretary of 
State, forgetting the cases of the Nawab of Mamdot and Sir Partab Singh of 
Jodhpur, objected that honorary rank in the army had hitherto been con¬ 
ferred only on Ruling Chiefs. Some apprehension was felt at the India Office 
lest the bestowal of honorary rank on a man like Muhammad Ali Beg might 
make Ruling Chiefs think less of it. Bat the Government of India pressed 
the case, and eventually Muhammad Ali Beg was attached as Honorary 
Major to his old regiment, the 3rd Cavalry of the Hyderabad Contingent.** 

Although in many of these cases the recipients of honorary rank have 
been nominally posted to particular regiments, none of them are required to 
perform regimental duties as a consequence of their rank. After an attentive 
examination of the various records, it cannot be said that any general prin¬ 
ciple has been laid down upon which this honorary rank should be given, un- 
less we regard as such the dictum of the Secretary of State in the case of the 
Maharaja of Kuch Behar that “ the grant of honorary military titles to 
gentlemen, however high their rank may be, who are not in any way connected 
with the army, should only he resorted to under very special circumstances'* 
A reference is given in a foot-note *® to two cases, of which it is unnecessary to 
state the particulars, but in which the grant of an honorary commission has 
been refused. 


*2 Pro., Internal A, October 1887, Nos. 198-199. | ** Pro., Internal A, September 1893, No8,54-60i 

^ Pro., External A, June 1888, Nos. 266*270. | 

For a description of these circles, see Our Indian Irotectoratot pages 139-141, The text is founded on Proceed¬ 
ings, External A, June 1888, Nos. 256-270. 
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The following list of gentlemen, other than Ruling Chiefs, who hold or have held honorary commissions in the 
army, is taken from the K.-W. of Pro., Internal A, March 1893, No. 317 

Name. Rank. 

The late Nawab of Mamdot ... Honorary Lieutenant. 

Raja Jai Singh of Larabagram.. ,, Major, 

Muhammad Ali Beg „ 

Maharaj Sir Partab Singh of Jodhpur ...... „ Lieutenant-Colonel, 

Sardar Muhammad Aslam Khan, C.I.E. , . . . , , „ 

Raja Ram Singh of Kashmir 

Mirza Ataulla Khan, Besaldar-Major ...... ,, 

Pro. Internal A, October 1885, Nos. 72-74. | Pro., Internal B, December 1891, Nos. 311-312, 
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It remaias to note more particularly wliat is the effect of honorary 
military rank. In 1893 a suggestion was made that the Maharaja of Kuch 
Behar might be permanently attaclied as au Honorary Officer to some British 
Cavalry Eegiment. It appeared that there was no regulation under Avhicli 
any one not holding a combatant Commission from the Queen could be posted 
to a British regiment and borne on its roll of officers. The rule also, which is 
laid down by Boyal Warrant, regarding honorary rank, prescribes tliat it 
“ shall not entitle the holder of such rank to Military Command of any 
kind.” It followed, therefore, that, “a gentleman holding honorary rank 
could not serve with a British regiment except for instructional purposes; his 
position on parade would be merely that of a pupil, and the senior Combatant 
officer of the regiment on parade, whatever his rank, would command, while 
the honorary officer might under his orders drill the troop, squadron or regi¬ 
ment, or perform any other duties in which it might be desii*ed to instruct 
him.” There did not appear to be any method by which the Maharaja could 
be permanently attached to any British regiment, short of his being regularly 
appointed to it, with a Commission as Second Lieutenant; but this would 
involve his doing duty continuously with the regiment like any other officer.* 

§ 657. A question closely connected .with the present subject is that of the 

employment of the sons or other relatives 
The employment of the relatives of of Ruling Chiefs in the military service 

the British Government. of the British Government. In 1892, Sir 

George Greaves, when Commander-in- 
Chief of the Bombay Army, advocated the grant of commissions as Native 
officers in that army to the sons of Ruling Chiefs and other Native gentlemen 
of high standing. He did not wish them to have the same rank as British 
officers in the Indian Army, but proposed that the commissions should not 
be granted without previous training, and that the selected candidates should 
he attached, in the first instance, on probation to Native regiments, and should 
not be promoted to the rank of Native officer until they had given proof of 
their fitness for that position. The Bombay Government supported Sir George 
Greaves to a certain limited extent. They suggested that the number of 
probationers should be restricted to three a year; that they should have 
received not less than three years’ education at the Rajkumar College; that the 
nominations should rest with the Government of Bombay upon the recom¬ 
mendation of the Political Agent, Kathiawar, and the Principal of the College; 
and lastly, that the promotion of the candidates when appointed should stop 
with the post of Eesalda’r-Major. These conditions practically confined the 
scheme to the Province of Kathiawar. A further suggestion was also thrown 
out that a career might be found for the candidates, after their periods of train¬ 
ing, in the Imperial Service Corps. The Govern or-General in Council was, 
however, convinced that Ruling Chiefs would not contentedly see their sons 
, and near relatives serving in the position of ordinary Native officers, unless 
wider opportunities of promotion than those now offered were thrown open to 
them. The Government of Bombay had described the special risks attaching 
to such an experiment, of which it will suffice to say that they touched the 
confidence of Native troops in their officers, the feelings of British officers 
themselves, and the possibility that the question might be taken up by 
one or other of the political parties in England. These risks seemed to the 
Governor-General in Council so serious that he was not prepared to do any¬ 
thing to incur them. On the other hand, the scheme of finding .a career for 
the young nobility of Bombay in the Imperial Service Troops of other States 
did not commend itself to the Government of India. Any project for placing 
the members of one ruling family in the service of another house would be 
extremely difficult to carry out, and it was desirable and had often been stated 
that the Native States forces should be as far as possible officered by Natives 
of the States concerned.^” The Government of India, however, pointed out that it 
had been the practice, for some time past, in the Bengal Army to grant direct 
commissions on probation to specially selected Native gentlemen of good 
family. A measure of this sort would apparently to some extent meet the wishes 
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of Sir George Greaves, and there was no apparent reason why a similar system 
should not be followed when possible in the Bombay Army. The general ques¬ 
tions, whether higher promotion should he opened to Native soldiers and whe¬ 
ther better substantive positions in the army should be made available for tlie 
higher classes of Native gentlemen, bad lately been the subject of an exhaust¬ 
ive discussion with the Secretary of State, and the Government of India did 
not wish to go over that ground again. And for two reasons we shall here pass 
it by; first, because the discussion did not lead to any change of system; and 
secondly, because it extended far beyond the limits of the policy and practice of 
the Government of India-in their relations with Native States.* *® 1 he result is 
that while there is no bar to the employment of the relatives of Euling Chiefs 
and nobles of Native States in the military service of the British Government, 
there is no special provision for them and they could join that service omy on 
the footing of ordinary Native officers. 

§ 658. It is well known that the Chiefs of Rajputana frequently entered the 

service of the Delhi Emperors as Governors 
The employment of Ruling Chiefs in , i r> • ^ £ £ ^ 

civil affairs under the British Govern- and GoUGfals on6 Ii9;3pu1) Ciiioii lor 

meet. instance, governed Kabul for Aurangzib, 

while another commanded his army in the Deccan.' Though the rank in the 
British Army which has sometimes been given to Ruling Chiefs is purely honor¬ 
ary and entails no military duties, it must not he forgotten that many of these 
Chiefs now have opportunities of rendering military service to the Empire in 
consequence of the organisation of the Imperial Service Corps described in 
paragraphs § 131 and § 132. Here also there is a possible military career 
for the young men of the ruling or leading families of the States where 
these troops are maintained. Coming now to the question of the civil employ¬ 
ment of Ruling Chiefs, we cannot say that thei\e is as yet any leading case in 
wliich it has been" made the subject of full discussion, but we may note a few 
points of interest which will probably be borne in mind if the matter should 
demand such discussion hereafter. 

The Raja of Nahan, when offering the services of his troops to the British 
Government in 1888, went on to say that there might never be a war, but that, 
as ho desired to do something in the shape ot service, he hoped the Government 
would allow him “ to join the Erontier Commissioner to co-operate with him in 
his work personally.” He proposed to entrust the affairs of his State during 
his absence to his son and heir.* It did not seem practicable to accept this offer, 
wliich was suitably acknowledged. Some years later w'hen there was news 
abroad of a proposed mission to Kabul under Lord Roberts—a mission which 
was never sent—the Raja of Nahan again oQ'ered his services. The Punjab 
Lieutenant-Governor, Sir Dennis Fitzpatrick, on October 10, 1892, expressed a 
strong hope that if Lord Roberts were to proceed to Jalalabad, it might be pos¬ 
sible to accede to the request of the Raja. To associate one of the Punjab 
Chiefs in such a mission would, the Lieutenant-Governor thought, have a very 
good political effect. The Raja was thanked for his loyal offer and informed 
that it would be fully considered if the despatch of a mission were decided 
upon.® 

The Nawab of Loharu made repeated applications to be allowed to join the 
same proposed mission. He was told that his offer had been noted and that 
his wish would he borne in mind.* The Maharaja of Jodhpur also show^ed 
great eagerness to accompany Lord Roberts. Sir Mortimer Durand, the Foreip 
Secretary, noted—“In some ways the presence of a considerable Ruling Chief 
or two with a mission of this kind would be a good thing. It would show that 
the great Ruling Chiefs identify themselves witli us. There are, of course, objec¬ 
tions, but I am not sure that they are necessarily fatal.” Lord Lansdowne, 


See despatch to Secretary f f State, No. 47 (Military), 
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the Viceroy, wrote ® to the Maharaja on Septembers, 1892—“ I will bear Your 
Highness’s offer in mind. It is in accordance with the traditions of your house 
and your own well-known loyalty and good-will towards the Government of the 
Queen.” 

The Punjab Government, in December 1892, proposed that the young 
Nawab of Pataudi, then studying at the Aitchison College, should eventually 
be posted to Baluchistan or elsewhere as an Honorary Assistant Political 
Officer. The proposal was put forward by Sir Dennis Fitzpatrick, and the 
Punjab Secretary wrote—“ Sir Dennis desires me to say that what we want 
is to open careers to promising young men of good family, and that it is unne¬ 
cessary to^ pay them to take what they most desire. Sir Dennis believes that 
this principle of honorary employment has much political value and is 
capable of great and useful extension.” Pataudi is a tiny State, the area 
being 53 square miles, the population 19,000, and the revenue some 73,000 
rupees. The Agent to the Governor-General in Baluchistan did not favour the 
proposal, and, as it was intended that the young Nawab should continue his 
studies for two years, the answer to the Punjab Government was that it would 
perhaps be best to re-submit the proposal at the end of that period.® 

The Maler Kotla State has a population of nearly 76,000, a revenue of 
some Rs. 3,14,000, and an area of 162 square miles. The present Nawab is 
insane and the State has long been under management. The Native Superin¬ 
tendent, named Agha Muhammad, died on March 23, 1893; and the Pun¬ 
jab Lieutenant-Governor, Sir Dennis Fitzpatrick, proposed to appoint the 
Nawab of Loharu to be Superintendent in the place of Agha Muhammad, 
deceased. Loharu has an area of 226 square miles, a population of some 23,000, 
and, approximately, a revenue of Es. 66,000. In making the proposal Sir 
Dennis observed that “ the employment of Ruling Chiefs in the civil service 
of Government is likely to have an excellent political effect.” The appoint¬ 
ment is a paid one, the salary being Es. 600 a month. The intention was that 
the immediate charge of the Loharu State should be entrusted to a brother of 
the Nawab, already there employed as a Nazim. The Government of India 
replied that they had always acted on the principle that the less one Native 
State has to do with the affairs of another the better, but that if the Lieute¬ 
nant-Governor considered that in this case the principle might be set aside, the 
Governor-General in Council would not object, seeing that the Chiefships con¬ 
cerned were unimportant.’' The Nawab accepted the appointment of Superin¬ 
tendent and is still (December 1894) holding it. 

It only remains to add here that on many occasions Ruling Chiefs have 
been appointed Members of the Legislative Council of. the Governor-General. 
The Maharaja of Patiala was so appointed in 1862; the Nawab of Rampur in 
1863 and 1866; the Maharaja of Jaipur in 1869, 1871 and 1873 j the Raja of 
Nahan in 1877 ; and the Raja of Jind in 1880. 

§ 659. We quoted in paragraph § 12 the opinion of Mr. Pontifex that for 
, . certain purposes at least the subjects of 

Position of the subjects of Native States: subordinate Indian States must be consi¬ 
dered subjects of the Empress; and we said that we would return to the question 
liow far and for what purposes they may be so considered. In paragraphs 

(I) residing outside India ; § ^8 and § 29 we drew the inferences 

that we must treat subjects of Native 
States residing beyond the limits of India as British subjects for the purposes of 
conducting our relations with Foreign States and of exercising any jurisdiction 
which we locally possess; and that we must require Foreign Powers to treat 

(2) in relation to Foreign Powers; ^^’‘6 same way. Again in para¬ 

graph § 32 we cited cases to show that 
extradition demands by Foreign Powers should be dealt with on the same 
footing whether the person whose extradition is demanded be a subject of a 
Ruling Chief or a Native Indian subject of Her Majesty. Wo have only to 
and (3) on the high seas in Native add here that, if we may deduce a prin¬ 
ciple from a single case, subjects of 


state vessels. 




* Pro., Frontier, November 1892, Nob. 195-243. I Commissioner of the Central Provinces that the sons of 

® Pro., Internal B, February 1893, Nos, 306-315, See I Chiefs should be appointed Honorary Assistant Cominis* 
also Pro. B, Political I, June 1884, No, 34, in which I sioners so as to get training in administrative work* 
the Government of India agreed to a proposal of the Chief / 7 Pro., Internal B, April 1893, Nos, 104-108. 



Native States, not residing abroad in places where tbe British Government has 
some jurisdiction, but being on board ship on the high seas in vessels of their 
own States, remain subject to the laws of those States. In January 1886 at 
Colombo the second officer of a Kutch vessel accused a lascar of having cut off 
ids right ear on board the vessel on the high seas. The Bombay Government 
informed the Government of Ceylon that they could not advise the detention of 
the accused as we appeared to have no jurisdiction. But in March 1888 the same 
Government referred this case to the Government of India, making it, and a 
claim for naturalisation preferred by certain Kutch ship-owners, the texts of 
a discussion of the rights.,and obligations of the subjects of Native States when 
employed as owners or crews of vessels of those States trading with foreign 
countries. The Government of India did not think it necessary to deal with 
the matter at large. The questions, they said,® discussed in the Bombay 
Government letter “ appear so far to have been raised only in connection with 
subjects of His Highness the Kao of Kutch and ships from that State. 
Article 16 of the treaty of the 13th October 1819 apparently recognises the 
independent character of Kutch vessels; and inasmuch as article 10 of the 
same treaty provides that the civil and criminal jurisdiction of the British 
Government shall not be introduced into Kutch, Kutch subjects on Kutch vessels 
on the high seas are, in the opinion of the Government of India, subject to 
Kutch law, and not to the territorial law of British India. Until His Highness 
the Kao requests that Kutch vessels may be brought under British Indian law, 
it would seem to the Government of India undesirable to move in the matter of 
their registration or to take measures with a view to bringing the crews under 
British jurisdiction. It does not appear at present necessary to consider 
these questions in connection with ships of other nationalities.” 

§ 660. This seemed the most convenient place to notice the above ruling of 
1888, but in this chapter we are more particularly concerned with the position 
of subjects of Native States in British territory. We have no materials for any 
general statement of that position, and can only notice such few points of 

Civil employment under the British interest or importance as recorded eases 
Goyerncnentisopento the subjects of contain. And first we may say that it 
Native States. heen an accepted principle of 

policy that the subjects of Native States shall be eligible for civil employment 
under the British Government. Thus in 1872, when Mr. Saunders, the 
Officiating Resident at Hyderabad, submitted a scheme for the employment 
of Natives in the higher grades of the Commission and Police of the Hydera¬ 
bad Assigned Districts, the Government of India wrote—“ With a view to 
give practical effect to the scheme His Excellency in Council authorises you 
to select five young native gentlemen of good family and good promise with 

10.70 a fair knowledge of English. Such will 
doubtless be found, ^f not tn Berar, 
among the Mahratta-speaking population in the Bombay Presidency or possibly 
in the Hyderabad State. Of the five, one or two should be attached to the Resi¬ 
dency, and the others to such of the Commissioners and Deputy Commissioners 
in Berar as are likely to take the deepest interest in the matter, and to treat 
the native gentlemen with the kindliest confidence and train them best. They 
may receive such designation as you think most appropriate, perhaps Attachfi 
to the Resident, or Commissioner, or Deputy Commissioner, as the case 
may be. Their appointments should be gazetted. Their pay should be fixed 
at such a rate, not exceeding Rs. 200 a month, as you may consider fitting, the 
expense being debited to the Berars, It is thought that a probationary period 
of three years will probably be long enough. If the young men give satisfac¬ 
tion during that period, they can then be drafted into the Civil or Police service 
m'Bomr, or otherparts of India, and thus be fairly launched with a career 
before them.” These instructions w'ere entirely approved by the Secretary 
of State ®; and they appear to imply the principle that subjects of Native 
States are eligible for civil employment under the British Government. 

§661. During a tour in Central India the Viceroy, Lord Northbrook, 
visited the colleges at Ratlam, Jaora and Indore which were attended by many 
of the sons and relatives of the principal Thdkurs and nobles of CentrarIndia; 
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and as a result of tliis tour, the Govorument of India, lieing anxious to en* 
courage the liberal education of the higher ranks by giving an opportunity to 
Eaiputanaand Central India Attaohd. some of the young men who have quail- 
ships, 1878. fled themselves ot entering the service 

of the British Government,” authorised the creation of two new Attacheships, 
one for Central India, and the other for Kajputana.’® These were paid appoint¬ 
ments but it may be mentioned that the son of the Nawab of Jaora has 
lately’been appointed to be an Honorary Attachd to the Governor-GeneraTa 
Agent for Central India. “ 

§ 662. Some correspondence, however, as to the grant of certificates of 
naturalisation and on the more important matter of the Report of the Public 
Service Commission is quite conclusive in regard to the policy of the British 
Government touching^ the eligibility of subjects of Native States for British 
civil employ. 

In 1892 the Bombay Government made a report upon the grant of 
certificates of naturalisation to seafaring men, traders and students. The 
Indian Naturalisation. Act, No. XXX of 1862, is in force throughout the 
whole of British India except certain Scheduled Districts. It enables any 
BomWY rofMooo .Mardtog a.tar.l. aoldal resident of British India “ to apply 
is5;ion,T892. for a certificate, and on obtaining the 

same and taking the prescribed oath of allegiance he is within Indian terri¬ 
tories under British Government to “ he deemed a natural-born subject of 
Her Majesty as if he had been born within the said territories,” and is to 
“ be entitled within the said territories to all the rights, privileges and capa¬ 
cities of a subject of Her Majesty bom within the said territories, except such 
rights, privileges and capacities, if any, as may be specially excepted in such 
certificate.” Por our immediate purpose we may leave the case of the seafaring 
men aside and take the case of the students and of the trader, one Chiman- 
ram llamhaghat, whose application vras specially reported by the Bombay 
Government. As to the students, the rules of the Bombay High Court for 
the examination of pleaders contemplate the examination of British subjects 
only and the Bombay Courts Act, No. XIV of 1869, section 22, directs that 
“no person shall be appointed a Subordinate Judge unless he be a subject of 
the Queen.” Por students or pleaders who, being subjects of a Native State, 
mio-ht be content to practise in the Political Courts, the Bombay Govern¬ 
ment provided a special examination; to others they granted certificates of 
naturalisation upon clear proof of permanent settlement in British India. 

In replying to the Bombay Government the Government of India called 
attention to a previous letter, dated May 27, 1892, which had stated that the 
Governor-.General in Council . was unable to concur in the view held by Lord 
Reay’s Government that subjects of Native States should he considered ineli- 
gible for appointment to the Provincial Service, and had expressed the opinion 
that the law regarding appointment to the ofiice of Subordinate Judge in 
Bombay should, on a suitable opportunity, be amended in this respect. The 
Government of India addedthat they would be glad if the Judges of the 
High Court were moved to amend their rules so as to throw open the Pleaders’ 
Exaiuinatiou to subjects of Native States; UntiT the law and rules were so 
amended, the Government of India had “no objection to certificates of 
naturalisation being issued to students from Native States who desire to 
qualify .for the Subordinate Judicial Service or for the legal profession in 

Bombay.” 

6 663. In the course of the discussion on this case the Under-Secrotary in 
' the Poreign Department raised the ques¬ 

tion whether the provisions of section 3 
of the , Statute 12 & 13, William III., 
chapter 2 (the Act of Settlement), which 
declare that “no person born out of the Kingdoms of England, Scotland or 


The civil employment of the subjects 
of Native states undeo: the British Gov¬ 
ernment is not barred by the Act of 
Settlement. 


J“ Pro., General A, February 1876, Nob. 39-41. 
h Pro,, General B, March 1894, Nob. 10-11; _ _ 

a The expreBsion used in the Act is “ the territories 
under the government of the East India Company.’' 


** See Home Department,' No. 1536, dated May 37j 
18y2, and Foreign Department, No. 3811-1., dated October 
30,1893. 
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Ireland, or tbe donainions thereunto belonging .... shall be capable . . , 
to enjoy any office or place of trust, either civil or military,” under the Crown, 
operate so as to prevent the appointment of subjects of Native States in India to 
such offices or places of trust in British India. As the territories of Native States 
do not form part of Her Majesty’s dominions, the actual issue was whether these 
provisions of the Act of Settlement are in force in British India or not. The 
Legislative Department held that they are not in force. The Statute was passed 
in 1700. Mr. Macpherson, the Deputy Secretary, pointed out that the question 
whether a Statute passed before the establishment of the Mayor’s Court in 
1726 applies to British India is one of fact, to be decided with reference not 
merely to the language of this Statute but to all the circumstances of the case. 
Apparently the provisions under consideration were never practically applied 
in India ; so there was a usage of nearly two centuries against their application. 
Burther, subsequent legislation was inconsistent with the assumption that these 
I>rovisions had been in force. The Act of 1868 transferring the government 
of India to the Crown limited the Civil Service of India to “ persons being 
natural-born subjects of Her Majesty.” A Statute of 1870 “ opened “ offices, 
places and employments in the ’ Civil Service of Her Majesty in India ” to 
“Natives of India” who had not passed the competitive examination; but 
limited the expression “Natives of India” to persons “ born and domiciled 
within the dominions of Her Majesty in India, of parents habitually resident 
in India, and not established there for temporary' purposes only.” It was ruled 
in 1885 by the Secretary of State’® that this Statute did not authorise the 
appointment of the subjects of Native States. These restrictions would have 
been unnecessary if the provisions of the Act of Settlement had been in force. 
Moreover a Statute of 1861, which directed that vacancies in certain “offices, 
places and employments ” should be filled “ from amongst the Covenanted Civil 
Servants of the Crown in India,” imposed no statutory restriction as to the class 
of persons who might be appointed to other vacancies,and this would hardly 
have been the case if the provisions of the Act of Settlement had been in force 
and the intention had been to save their operation. From the leading Privy 
Council case of The Mayor of Lyons versus The East India Company, 'it 
appeared that the charter of 13 Geo. L, under which corporations of Mayors 
and Aldermen were constituted at Calcutta, Madras, and Bombay, expressly 
provided that two of the Aldermen at each place might he foreigners, which 
strongly supported the contention that the law prohibiting aliens from holding 
office had not been introduced into India. The conclusion to which Mr. 
Macpherson came upon these arguments was accepted by Mr. Harvey James, 
the Secretary, and Sir Alexander Miller, the Law Member. , “ The object of 
the Act of Settlement,” said Sir Alexander Miller, “ was, as is w^ell known, to 
prevent the employment of Dutchmen by King William III., which in the 
earlier years of his reign had become a public scandal. I very much doubt 
whether it ever applied to any offices not directly under the Crown in England : 
at any rate it was never admittedly in force in Scotland, and foreigners were 
freely employed ns military officers in the War of Succession : but however 
that may be, I do not think it can be treated as applying to India, and I thiijk 
that the reasons adduced by Mr. Macpherson are sufficient justification for this 
opinion.” 

§ 664, In the same correspondence the Government of India dealt with the 
The case of Chimanram Bambhagat, case of Chimanram Rambhagat, a native 
Bombay trader, 1892-93. . of Bikanir, who had permanently settled at 

Bombay as an opium broker and bad applied for naturalisation in order to 
obtain the protection of Political Agents when visiting Native States. The 
Bombay Government informed him that subjects of Native States were entitled 
to Her Majesty’s protection beyond the limits of their States. The Agent to 
the (Governor-General in Rajputana thought a certificate of naturalisation might 
be flaunted before ignorant officials of Native States in pretence of the posses- 
sion of some hidden influence. The Government of India held that the issue of 
certificates of naturalisation should (except in the cases already noted of quali- 
fication for civil or legal employ) “ be generally confined to cases in which the 


21 & 22 Viet., Chap. 106, section 32. I Despatch No. 62 of May 14, 1885. 


W 33 Victo 3, section 6, 


>7 24 & 25 Viet., Chap. 54, sections 2 aAd 6, 




applicant is qualified in one of the ways prescribed in the first paragraph, of 
s^tion 7 of the Statute 33 Viet., chapter 14, with the proviso that residence in 
the United Kingdom, referred to in that paragraph, should be regarded as includ¬ 
ing residence in British India.'* It is also,” they said, “ desirable that m such 
cases a reference should be made to the Political Ofiicer attached to the State of 
which the applicant is a subject, in order that it may be ascertained that there 
is no local objection to the grant of a certificate. In the particular case under 
reference it has been elicited that no such objection exists, and consequently if 
the applicant fulfils the requirements of the first paragraph of section 7 of the 
Statute quoted above, the Bombay Government may, if they think fit, accede to 
his request for naturalisation.” 

§665. In a practically simultaneous case, however, a broader ruling was 
The case of Shah Earn Lai of Jodhpur, given making no reference to the require- 
1892 - 98 . ments of the English Naturalisation Act,— 

the Statute 33 Viet., chapter 14, above cited. In December 1892 the Bengal Gov¬ 
ernment reported that one Shah Ram Lai, a native of Jodhpur, who had resided 
in Calcutta for nearly 30 years, had applied for a certificate of naturalisation 
under Act of 1852. In reply the Government of India said that a certifi¬ 

cate of naturalisation may legally be granted to a native of a T'eudatory Stale, 
such as Jodhpur, and that the certificate might be given to Shah Bam Lai, 
provided that he teas qualified under the Act of 1852, and that the Jodhpur 
Bolitical Officer raised no objection. “ The necessary reference,” it was said,'® 
“ in this and similar cases should be made through the Poreign Department of 
the Government of India.” The notes written on this case alluded to q. memo¬ 
randum written by Mr. libert, in w hich he had held that a subject of an Indian 
Native State is not a British subject for all purposes; that it would hardly be 
correct to describe him as an alien; that it would be impolitic to do any act 
which would amount to an admission that subjects of Native Indian States fall 
within the category of aliens; and that the subjects of these States belong to 
an intermediate class, which are described in some of the Foreign Jurisdiction 
Acts and Orders in Council made under them as ‘ British protected subjects,’—a 
class which is entitled under these Acts and Orders and under Treaties with 
Foreign Governments, to many, though not to all, of the privileges enjoyed 
by ordinary British subjects. On this it will suffice to observe that we have 
already abundantly shown that for certain purposes subjects of Native States 
are subjects also of Her Majesty; for those purposes, therefore, they are not 
aliens; but this does not prevent their being aliens in a restricted and technical 
sense of the term for the purposes of some particular Act in which the term 
occurs, as, for instance, for the purposes of the Indian Naturalisation Act of 
1862, where the term occurs in the title and preamble. , Here it is cleai’ly to 
their* advantage to hold them to be aliens in such a narrow sense because to do 
so is to enable them to acquire in British India the rights, privileges and capa¬ 
cities of a natural-born'subject of Her Majesty. The memorandum written by 
• Mr Ilbert had been forwnrded to the Government of India by the Secretary 
of State in a despatch No. 54, dated May 8, 1890, in connection with an appli¬ 
cation from one Kumar Bhabendra Narayan of Kuch Behar for a certificate of 
naturalisation under the Statute 33 Viet., chap. 14, with a view to qualify 
himself as a natural-born subject of Her Majesty^ for admission to the com¬ 
petitive examination for the Indian Medical Service. In the same despatch 
the Secretary of State proposed to have it declared by Statute ” that natural- 
born subjects of Native Feudatory States are to be deemed to be natural-born 
subjects of Her Majesty, to the extent of qualifying them as far as natural- 
born British Indian subjects are qualified for employment in the civil branches 
of the Indian Service of Her Majesty.” Before this, in paragraph 22 of their 
despatch No. 68, dated October 9, 1888, the Government of India had recom- 
mended in connection with the proposals of the Public Service Commission, 


18 The first paragraph of section 7 of 33 Viet., chapter 14, stands thus ;~ 


TTnited Kinffdom for a term ot not less than five years, or Has been m tne service oi toe vrowu xor a perm ox hop 
X fbnn five vears and intends, when naturalised, either to reside in the United Kingdom, or to serve under the 
C wwiu niay aPP'y Majesty’s Principal Secretaries of State for a certificate of naturalisation.” 

j8 pro., Internal A, April 1894, Kos, 91-92. '' 





that the subjects of Native Princes in alliance with Her Majesty should Ite 
m,. ‘ i,- * «ci+nt»= „-^c ou eligible for admission to the public 

gible for appointment to the Provincial service m British India, provided they be 
Service. qualified in other respects. This recom¬ 

mendation was accepted by the Secretary of State in paragraph 27 of his de¬ 
spatch No. 104, dated September 12, 1889. And rule III of the rules for 
admission to the Provincial Service runs thus:— 

“The subjects of Native Princes in alliance with Her Majesty shall be 
eligible for appointment, provided they are qualified in other respects.” 

As certain appointments formerly reserved for the members of the.Indian 
Civil Service and military and uncovenanted oOdcers in certain commissions have 
been thrown open to the Provincial Service, it follows that subjects of Native 
States are eligible for the open appointments under the Provincial Service scheme. 

§ 666. "We are now in a position to state briefly the conclusions to which we 

have come regarding the civil and military 
Summary. employment of EiuUng Chiefs and their 

subjects under the British ■Government. It will be remembered that the au¬ 
thority for what is said as.to the enlistment of subjects of Native States in the 
British Army is to be found in paragraph § 152. 

(f) Honorary commissions in the British u£rmy have been granted to 
Jiuling Chiefs and leading men of Native States; but the acceptance of these 
commissions does not involve the discharge of any military duties. 

{S\ Very special circumstances are needed to justify the grant of honorarjf 
military rank to persons unconnected with the army. ' 

(3) ■ Subjects of Native States are eligible for enlistment as soldiers in the 
British service, but criminal's or deserters from Native States Armies toill be 
rejected. If relatives of Ruling Chiefs or other leading men of Native States 
join the British Army as Native officers, there are no arrangements by which 
they can obtain, any special promotion. 

(4) It is possible that a military career may have been 

and leading men of some Native States by i 
Service Corps. ■ . 

(5) No principle has been laid down regarding the employment of Ruling 
Chiefs in civil affairs under the British Government, but on many occasions 
Ruling Chiefs have been appointed Members of the Legislative Council of the 

Governor-General. . 

(6) The subjects of Native Stales are generally eligible for civil employ¬ 
ment under the British Government and in particular the Provincial Ser¬ 
vice is open to them. But the Indian Civil Service is limited to tialural-born 

subjects if Her Majesty .. 

(7) A certificate of naturalisation may legally he granted to a subject of 
a Native State who is qualified under Act NXX of 1852. The local Political 
Officer should be consulted before the grant of the certificate is made. 

(8) Subjects of Native States on board ships qf their oum States on the 
high seas remain under the laws of those Slates. 

§ 667, It remains to notice the footing upon which the rulers and subjects 
of Native States stand in the prosecution of political oases in British territory. 
In paraoraph § 621 we have explained what are the provisions of the Code of 
Civil Procedure in regard to suits brought by or against Ruling Chiefs. Sec- 
* tion 430 of ' the Code enables, “alien 

oase^'but petitfono.rf^may engage aid friends ” to sue iu the Courts of British 
in preparing memorials. India as if they were subjects of Her 

Majesty ; and it is presumed that subjects of Native States, though, as already 
said, no't aliens for ail purposes, are “ alien friends ” for the purposes of this 
section. A Ruling Chief or subject of a Ruling Chief who is a party to a 
suit lu a British Court of course has all the usual privileges of representation 


opened to Rulqrs 
organisation of the Imperial 


20 No ruling has been found on the question whether a Native State subject naturalised under 33 Viet, Chap, 14, 
would be eligible to appear at the open competition for the Indian Civil Service. Apparently the provisions of section 7 
of that Statute would be practically a bar in most cases, though a boy educated it Harrow and Cambridge might have 
residad ia the Uttited Kingdom for dve years. 
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by Counsel. But in political cases Counsel are not heard, and the rule is that 
petitioners or claimants must themselves address the proper authority. 

§ 668. In 1882 during the minority of the Chief of Bewa, the widow of the 
late Maharaja, the Maharani Ranawat, claimed authority to exercise civil and 

Case of the Maliarani of Bewa, 1882. criminal jurisdiction in her jagir. The 
T , T, claim was re.iected and she employed a Mr. 

Thomas, a Lucknow Barrister, to submit a memorial in her behalf. Mr. Thomas 
was referred to Sir Lepel Griffin, the Agent to the Governor-General, Ceutral 
India, who told him that he could not “ permit the intervention of any barrister 
or professional pleader in the political affairs of Central India,” and that he 
could not entertain any further application forwarded by bim on the subject 
•of the Maharani|s claim. Mr. Charles Grant, the foreign Secretarv, and the 
yiceroy, Lord Ripon, thoiight that the Government of India is certainly en^ 
htled to demand tkat Native Chiefs shall address them direct; but that Sir 
Lepel Griffin had laid down the doctrine in too unqualified a way. His action 
in rejecting the claim of the Maharani was approved, but nothing whatever was 
said officially about his letter to Mr, Thomas.^ 

§ 669. The next year the Madras Government reported that they had 
Cases of Dr. Kavanaghand Mr. Daw- received memorials from a Dr. Khvanagb, 

e , . ’ e m ^ Barrister in London, touching the late 

Chiefship ot Tan3ore and the succession to the Banganapalle State. They in¬ 
formed Dr. Kavanagh that they could not re-open these cases which had lonf 
been settled. Soon afterwards the unsuccessful claimants in the-Banganapalle 
succession case retained a Mr. Dawson, believed to be the editor of a London 
paper, to solicit a reconsideration of their claims by the Madras Government. 
On receipt of the memorial the claimants were told by the Madras Government 
that the Government declined “ to receive communication from a Vakil who is 
not in India.” The Madras Government inquired whether the Government of 
India had ever laid down any rule which would apply to these cases. The 
Government of India answered ^ that they usually required petitioners and 
claimants to address them direct, but that there was no objection to their seek¬ 
ing legal or other advice in drawing up their memorials. 

§ 670. In 1884 the Thdkur of Tharad, a petty Chiefship in Palanpur Agency, 
Case of the Thakur of Tharad, 1884 . potitioued against certain orders affect- 

ing the exercise of jurisdiction in some 114 
villages out of the 143 villages of which the Chiefship is composed. The old 
Bajput dynasty had been dispossessed for centuries, but its representatives, 
witli some others, held most of the villages of the State by a strong subordi- 
nate tenure subject to the payment of an uncertain revenue. The Chief was the 
descendant of an usurping Governor, who had established his independence 
in the last half of thfflast century. The weakness of the ruling family in these 
circumstances prevQiited their exercising any effective jurisdiction in the vil¬ 
lages known as Jamiya or revenue-paying villages held as just explained ; and 
thejurisdiptionwas exercised on their behalf by o. thanadar under the authority 
of the Political Agent. It was against orders maintaining this arrangement 
that the Thakur appealed without success, except so far that bis right of juris- 
diction was acknowledged, though the experiment of permitting him to exercise 
it was postponed to some safe opportunity. On November 17, 1884, Messrs. 
Jefferson, Bhaishankar, and Dinsha, Solicitors, Bombay, intimated to the Gov¬ 
ernment of India that the Thdkur of Tharad intended to depute “ our Mr. Jeffer¬ 
son to personally represent to the proper authorities various matters in connec¬ 
tion with the appeal.’ The Government of India, however, forwarded the 
letter of the firm for disposal to the Government of Bombay, to whom they had 
already comrnunicated their orders. The firm addressed the Government of India 
again, repeating the request that Mr. Jefferson might have a personal hearino", 

“ In reply,” said Mr. Durand,^ the Foreign Secretary, » I liave to express my 
regret that I am unable to discuss the subject of the memorial of the Thakur 
Sahib of Tharad with Mr. Jefferson of your firm, since it is contrary to the 


‘ Pro. A, Politicttl I, July 1888, Nos. 41.64‘. 

Pro. A, Geueral I, November 1883,* Nos. 117-118, 


III 


^ Pro., Internal A, January 1885, Nos. 103-117, 

For the case of 18"j5 from Kathiawar, see Prc,^ 
Intern£l.A, June 1880, Nos. 218-221, 





162 


practice of the Government of India to receive representations in such cases 
except through the established channel, that is to say, through the Local 
Government or Administration concerned^' 

Similarly in 1885 when an agent and a pleader called at the Foreign 
Office to discuss the claims of a Kathiawar Chief for enhanced jurisdiction, 
they were informed that it is not in accordance with the practice of the Govern¬ 
ment of India to permit parties to plead their causes, either in person or hj 
agent, and that no further visit to the Foreign Office could be permitted. Writ¬ 
ing to the Government of Bombay the Government of India requested that the 
Pditical Agent might b§ directed to discourage missions of the sort, and to 
explain that the decisions of the Government of India are given upon the 
recwd only and that any representation which the Kathiawar Chiefs might 
wish to make should he transmitted to the Foreign Office through the usual 
channel. 

§ 671. On consideration of these cases the practice * of the Government of 
Summary. India may he thus stated :— 

The intervention of Counsel in political cases is not permitted, except in 
so far that parties may employ lawyers and others to aid them in the prepara- 
iion of m^etnorials, which, however, should he signed and submitted to the 
proper authority by the parties themselves. 

§ 672. In the years 1878 to 1880 inclusive the Government of India very 

fully considered a proposal made by the 
to Secretary of State, Lord Salisbury, in 
High Courts is inexpedient and without 1876, that Local Governments should be 
legal sanction. enabled to refer to High Courts disputed 

questions of law or fact in political cases. Lord Cranbrook, who succeeded 
Lord Salisbury on March 30, 1878, supported the proposal, and Lord 
Hartington, who‘ succeeded Lord Cranbrook on April 28, 1880, was dis¬ 
posed to adopt the same opinion ; the Governments, however, of Lord Lytton 
and Lord Ripon were alike opposed to it. A change of ministry having 
occurred in 1880, a full expression of the views of the Government bf 
India w^as communicated to Lord Hartington on September 28, 1880, by the 
Government of Lord Jlipon. “ The proposal,” they said, “ to introduce this 
procedure originally referred to a particular class of cases that came before the 
Government of Bombay. These were the appeals to the Secretary of State 
from the petty Chiefships of Kathiawar ; .they were mainly of a 9««s«-judicial 
nature, involving complicated questions of local custom and the like : hut the 
method of prepaiing these cases has of late been greatly improved; and under 
the new system of procedure sanctioned by Lord Cranbrook, the number of 
appeals will, in future, be greatly diminished. So far, th^efore, as this class 
of cases is concerned, the discussion may be considered as terminated; and, 
under existing arrangements, the only cases likely to go before the Secretary 
of State on appeal are of a very different class. They belong to the category 
of political appeals proper, that is, they deal with the interests of Chiefs in 
regard to disputed successions, relations with their subordinate tributaries or 
feudal landowners, jurisdictions, boundaries, and various other incidents of 
political status and prerogative. Lord Cranbrook admitted that Courts of 
Justice are not the fit tribunals to decide such cases; hut His Lordship 
observed that in many of them disputed questions of fact arose, and sometimes 
doubts as to points of Native law. And lie concurred with Lord Salisbury 
in thinking that the hands of Government would be much strengthened if they 
were enabled to refer any such disputed questions of fact or law to the High 
Courts. Lord Cranbrook added that, although the urgent necessity for such a pro¬ 
vision only arises now in the caseof Kathiaw'ar, he conceived that a general power 
thus given to consult the highest legal tribunals of the country w'ould occasionally 
be found to be very salutary.” It was intended tliat the power to submit a 
special case should he entirely optional and that the references should not 
include the whole appeal. The Government of India urged that in every 
disputed case, especially in cases of great political importance, the strongest 
pressure—a pressure most difficult to resist—would be brought to bear outhem 


^ See also the case of the Agent of Rai Sreo Duttof Sakalana, which need not be stated—Pro., Internal 
A, July 1894, No. 459. 
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to obtain a reference to the Courts. It would probably be less invidious and 
less difficult to decide the case than to determine the issues ; and the whole 
appeal would often depend upon the reference. In most cases between Ruling 
Chiefs and their subordinate feudatories the control of the affair would pass 
from the hands of Government to the hands of the Courts, and the jurisdiction of 
the Chiefs would be impaired and the influence of the Government and its 
political ofiQeers—formerly, in such matters, the recognised mediators— 
discredited. In disputed successions the rules and. customs are not in a 
condition to be usefully dealt with by High Courts. New and foreign ideas and 
doctrines would probably be introduced, and unwritten customs substantially 
changed. Or, if institutions, at present varying and irregular, were stereotyped 
by judicial decisions in a particular mould, the effect would be to curtail the 
discretion of Government in the choice of qualified Rulers and to diminish 
the share of leading men in the determination of questions of vital interest 
to theni and of which they are usually the best judges. Thus in the celebrated 
Karauli case of 1853-64 the electors set aside an adoption, and chose a distant 
kinsman of the late Chief—a man of full age. When objections were raised on 
points of Hindu Law they took the broad ground that it was better that the 
succession should fall to a gi’own-up man, fit to govern them, than to a child. 
If the case had come before a High Court, it might have been necessary 
either to disregard the opinion of the Court in a complicated issue touching 
the law of adoption, or to reject a candidate supported by the unanimous vote 
of the representatives of the State. “ Whereas,*' said the Government of India, 
"the point of law is now usually a subordinate element in the determination of 
cases of high importance to the constitution of a State, this element would 
acquire predominance, and would be likely to outweigh all larger, though, 
perhaps, less distinctly definable considerations opposed to it." Moreover the 
Government and their feudatories might come to be arrayed against each other 
as litigants to the detriment of the good feeling existing between them and 
the degradation of the position of the Paramount Power. On such grounds 
the Government of India urged “ that it would be most impolitic to introduce, 
for the sake of remedying a very minor and local inconvenience, a measure 
which might bring into jeopardy important principles underlying our relations 
with Native States throughout India.” Lord Hartington replied® on Novem¬ 
ber 25, 1880,—“Your Excellency in Council,” he said, “expresses strong 
objection to such legislation, to which the Government of Your Excellency’s 
predecessor was also indisposed. Under these circumstances, although I am 
not satisfied that an enactment of the kind suggested need necessarily involve 
the serious consequences anticipated in your letter under notice, I will not 
press the proposal.” We may add that it has never been revived. In short, 
the case shows that there are no provisions of the law under which disputed 
Summary questions of law or fact in political cases 

can be referred to Mtgh Courts; nor is 
it expedient that stick provisions should be enacted. 

§ 673. In concluding this Chapter we may note that in respect of transac- 

General amenability of subjects of Hons occurring and offences committed in 
Native States to British Courts in re- JBritish India, the subjects of Native 
speot of things done ia British India. gtades are amenable to British tribu¬ 
nals. Section 2 of the Indian Penal Code enacts that every person shall be 
liable to punishment thereunder, for every act or omission contrary to the pro¬ 
visions thereof, of which he shall be guilty wdthin the territories to which tlie 
Code applies. Section 177 of the Code of Criminal Procedure requires that 
every qtfeuce shall ordinarily be inquired into and tried by a Court within the 
local limits of whose jurisdiction it was committed; and under section 179 of 
the same Code “ when a person is accused of the commission of any offence by 
reason of anything which has been done, and of any consequence which has 
ensued, such offence may he inquired into or tried by a Court within the local 

® The evils of referring questions of di.sputed successions in Native States to High Courts were also pointed out 
in a despatch of the Government of India, No. 138, dated August 20, 1868, which we hove mentioned in paragraph 
§ 213 above in connection with the Keonjhar succession and the repeal of Regulation Xi of 1816. 
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limits of whose jurisdiction, any such thing has heen done, or any such conse¬ 
quence has ensued.” Section 10 of the Code of Civil Procedure is to the effect 
that “ no person shall, by reason of his descent or place of birth, be in any 
civil proceeding exempted from the jurisdiction of any of the Courts.” 
Accordingly, a broth w of the Maharaja of Jodhpur was in 1887 arrested at 
Bombay in a civil proceeding.® In 1886, Muhammad Akbar Khan, the almond 
agent of the Amir at Peshawar, refused to comply with the summons of the 
Court of the Munsif of Peshawar when one of his employes filed a suit against 
him for arrears of pay alleged to be due. The Punjab Government inquired 
whether the almond agent and the Amir’s Post Master at Peshawar had dny 
diplomatic status exempting them from the jurisdiction of British Courts. The 
Government of India in re^y referred to the prosecution and conviction in a 
British Court of Mirza Baiza, the Amir’s former Post Master, who was sentenced 
to two years* imprisonment for embezzlement. “ The present Post Master and 
the Amir’s almond agent,” they said,^ ‘‘enjoy the same status as Mirza Baiza 
held.” In respect to amenability to British Courts, the subjects of Native 
States certainly have no better privileges than the subjects of the Amir of 
Afghanistan and its dependencies. The ThibaW Sawbwa, the. Ruler of a Shan 
State, was compelled in 1882, long before the annexation of Upper Bui*ma, to 
seek refuge in British territory because he had become an object of suspicion 
to the Burmese Government. In 1883, while living in a suburb of Rangoon, he 
suspected that some of his servants were plotting to poison him, and he shot 
two of them. Por this he was tried and sentenced to death by the Recorder 
of Rangoon. In the first instance the Chief Commissioner commuted the 
sentence to one of transportation for life, but eventually the Sawbwa was 
released, with the approval of the Government of India, on condition that he 
would leave British territory and not return. Here jurisdiction was exercised 
by British Courts for acts done in British territory over a Chief who at the 
time did not, as a Chief, belong to the Indian system at all.* In 1892 
the Bombay Government brought to notice that a subject of a Native 
State may commit A non-cognizable offence in the presence of a police officer, 
may give his name and address quite correctly, and then, if he be a resident 
of a Native State, go off to his home, where he cannot be reached except 
through the law of extradition, for the police officer would have no authority' 
to arrest him without warrant. It is proposed to add to section 67 of the Code 
of Criminal Procedure a clause to the effect that if the offence is punishable 
with imprisonment for any term exceeding one month, and the residence of 
the offender is a place not in British India, and if the police officer has reason 
to believe that the offender, if permitted to return home, would not obey a 
summons to appear before a Magistrate to answer the charge, he may require 
him to execute a bond for his appearance with one or more sureties resident 
in British India.® * 

Pinally, we may note that when the Government of India in 1894 
addressed the India Office on the subject of the legal position, for pur¬ 
poses of discipline, of the Imperial Service Troops when serving beyond the 
frontiers of the States to which they belong, the Legal Adviser of the Secre¬ 
tary of State held that these troops, when serving in British India, would still 
be under the military law of their own States, though no doubt they would, 
for some purposes, be subject also to the law of British India. “A soldier,” 
he said, referring to soldiers of Imperial Service Corps, “ who committed 
a crime in British India might be tried and punished by a British Indian 
Court.” 


® Pro., Internal B, April 1887, Nos. 428-4-86. 
7 „ Frontier A, May 1886, Nos. 11-19. 

• Pro., External B, Nov. 1884, Nos. 2-4. 
Pro., Secret E. Jan. 1887, Nos. 99-116. 


® Pro., Internal A, June 1892, Nos, 410-411. 

„ ,, May 1893, Nos. 116-132. 

Despatch to ^cretary of State, No, 9, dated January 
24, 1894. 

Secretary of States* reply No. 17 (Secret), dated April 
1894. 
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CHAPTER XX. 

THE POSITION OP BRITISH OFFICIALS, EUROPEANS AND THE LIKE IN 

STATE TERRITORY. 


§ 674. In considering British jurisdiction in State territory we have fully ex¬ 
plained how the Indian Criminal Codes and many other Acts of the Governor- 
General in Council apply ais personal laws to European and Native British 
subjects in State territory. In a good many passages in this compilation we 

alluded to various duties of Political 
Officers and to some directions prohibiting 
certain conduct on their part. Thus we have shown that they may not enter 
into treaties or agreements with Native States except with the sanction of 
Government;^ and that when disturbances are imminent they should use their 
influence on the side of the established authorities and, if necessary, interfere 
to preserve peace.* In Chapter XII, paragraphs § 372 to § 382 inclusive, we 
have described at length the duties of a Political Officer on the death of the 
Chief of a State to which he is accredited. We have now to complete'our 
examination of the position of British Officials and of Europeans and some 
others in State territory; and we shall begin by describing some further duties 
of Political Officers which may appropriately be noticed in this place. In 
general, our present subject is the position of servants of the Britisli Govern¬ 
ment and of Europeans, Americans and Australians while residing in State terri¬ 
tory. But it often happens that the charge of a Political Officer includes a State 
or States in which he does not reside. He may reside in one of a group of States of 
which he has charge: or he may exercise his political control while residing in 
British territory. In these various cases his duties will he similar; so that in 
discussing the duties of a Political Officer the point of his actual residence in 
State territory is not material. Moreover here, as in many other places, it is 
not intended to exhaust the subject. We shall not attempt either to give a 
complete catalogue of the duties of Political Officers, or to say all that could 
be said as to the position of Europeans and the like in State territory,® 

§ 675, Lord Lytton assumed charge of the office of Viceroy and Governor- 
General instructions to Political General on April 12, 1876. Soon after- 

wards, on May 30, 1876, His Excellency 

called for agooddealof information about the Native States and amongst other 
things asked to he supplied with a collection of “ all standing orders or instruc¬ 
tions at any time issued to Political Agents” up to date. Mr. Thornton, the Offi¬ 
ciating Foreign Secretary, in compliance with this requisition submitted a circular 
of the Government of India of 1842, a demi-official letter of Mr. Thomason, the 
Lieutenant-Governor of the North-Western Provinces, dated November 
18, 1843, and the instructions given by Sir J. Malcolm to the officers serving 
under bis orders in Central India. Mr. Thornton also gave a list of general 
orders and said that an intention,^ entertained in 1857, to compile a code of 
standing orders and instructions to Political Officers had never been carried out. 
He further referred to a collection of political cases “ which, when complete, 
it was proposed to circulate to Political Officers confidentially.” No doubt he 
here alluded to the ” Leading Cases ” of Sir Mortimer Durand which are the 
foundation of the present volumes. 

§ 676. The circular of 1842 is worth transcribing, for there is no reason to 

Lord EUonborough’s Circular of 1842. ^^at the instructions which it con- 

__ tains, though old, are obsolete. It was 

^ ParHgraph § 17. | ® Paragraphs § 307, § 308, § 314. 

8 We have purposely omitted the case of Jules Le (irand (Pro., Secret I.. March 1891, Nos. 1-4). There 
is a leading case on record in the Foreign Office, on the principle there involved, which may be referred to, if necessary, 

* The suggestion for such a code was originally made by the Court of Directors in a despatch dated December 
29,1854. After some correspondence the matter was dropped during the pressure of business consequent on the 
Mutiny. See Foreign Consnltations, November 7, 1866, Nos. 16-17; March 6,1867, No. 191: February 12, 1858, Nos. 
37-38; November 11, 1859, No, 131; December 9, 1859, No. 49, 
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dated April 26,1842, two months after Lord Ellenborough had become GoTernor- 
General. We reproduce it in full:— 

“ The Governor-General deems it expedient that the conduct of all Politi¬ 
cal Agents of the Government should be guided by one clearly understood 
principle, and I am therefore directed to convey to you the following instruc¬ 
tions for your future observance. 

** The Governor-General enjoins that you will, on all occasions, manifest 
the utmost personal consideration and respect for the several Native Princes 
with whom you may communicate. You will consult and attend to their 
personal wishes. You will give them, whenever you may be requested so to 
do, or whenever it may appear to you to be required for their interest and that 
of the British Government with which theirs is practically identified, such 
advice as may seem to you best calculated to conduce to their comfort, to 
their prosperity, and to their honour; but you will not unnecessarily intrude 
with such advice on occasions not requiring it for such high and just objects, 
but leave them, in the ordinary concernments of their families and their 
courts, not only without control but without observation. 

“You will consider yourself to be placed near the Native Princes, to whom 
you may be deputed, as the representative of friendship, as much as of the 
power, of the British Government, and you will be mindful that even the 
necessary acts of authority may be clothed with the veil of courtesy and re¬ 
gard. 

“ You will distinctly understand that no further extension of its dominion 
forms a part of the policy of the British Government; that it is desirous, on all 
occasions, of respecting the independence ® of Native States; and that, satisfied with 
the extent of its own rule, it has no other wish than that every State within 
the limits of India should freely exercise its rights, as recognised by treaty, and 
contribute by the maintenance, by its own means, of peace and good govern¬ 
ment in its dominion, to the general happiness of the whole people. 

“But while you will proceed upon the conviction that these are the sincere 
wishes of the British Government, you will likewise understand that it will 
view with the severest displeasure such an exercise of its rights by any pqwer 
as may have a tendency to disturb the public peace of India. 

“ Such disturbance of the public peace of India, whether effected by direct 
hostilities between States, or by the outbreak which the badness of a Govern¬ 
ment may provoke or its badness permit, could not have existence without 
immediately affecting the interest of the subjects of the British Government 
w'hom it is its first duty to px’otect. * 

“But the Qovernor-General feels that the Government has yet another 
duty to perform : that, placed in the possession of great power, it is deeply re¬ 
sponsible to Providence for the exercise of that power in such manner as may 
most conduce to the happiness of all the tribes and nations within the limits of 
India, under whatever form of rule they may severally be placed. 

“ The Governor-General has advisedly selected the moment of victory for 
laying before you, for your guidance, these principles of justice and moderation; 
they are the principles upon which his policy will ever be founded, adopted 
upon deliberate reflection, and as little liable to be changed by reverses as they 
have been by success. ^ 

“You are directed to communicate the purport of this despatch, directly or 
through your subordinates, to all the Princes and Chiefs with whom you are 
deputed to communicate.” 

§ 677. It is not necessary to quote the whole of Mr. Thomason’s letter of Nov- 
Mr. Thomason’s letter of 1843 to Sir ember IH, 1843, to Sir Henry Lawrence. 
Henry Lawrence. Some of it is hardly applicable to Native 

States at the present day; other passages consist rather of general advice which 
might be given to any official than of remarks for the guidance of a Political 
Officer: and as containing general instructions the letter has this defect, that 
it was addressed to Sir Henry Lawrence when about to go to Nepal as Resident, 

* See paragraph § 85 above. The word " iiid.peiuleiice ” is tecbnically incorrect; we may now read “ eovereignty!” 
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whereas Nepal is not a State of the internal protectorate, and the advice given 
to a Resident in Nepal would nowadays certainly differ very materially from 
the advice given to a Resident in Kashmir or Jaipur or Gwalior. But some of 
the remarks made appear to have a general and lasting value, and at any rate, 
deserve consideration. Your duties at Nepal,said Mr. Thomason, will be 
two-foldi viz.j to watch any movements on their part which may be in]urious 
to us, ahd to offer counsel to them in all State matters in which we may not be 
concerned, whenever such counsel is sought, or is likely to be acceptable and 
useful. In the first duty you will have to keep the mean between too great 

confidence and too ready suspicion. The duty of advice is the most 

important and delicate which it falls to the part of a Resident at a foreign 
Court to perform. The establishment of such an influence as shall make Ins 
advice solicited and desired is not to be reduced to rule, or inculcated by 
precept. Most perfect openness and honesty I believe to be the first requisite. 
Evenness of temper, courtesy of demeanour, the absence of dictation or obtru¬ 
siveness, are qualities which naturally suggest themselves to the mind of all. 
We profess to leave the Nepalese entirely to govern themselves; and the only 
cases in which it is incumbent upon us to advise, remonstrate, or dictate, are 
when our own interests require such interposition. But the Government 
would he ill represented if every valuable opportunity were not used to prompt 
to that which is good, and to deter from that which is evil; to express abhor¬ 
rence of acts of cruelty, perfidy, injustice to give full approbation of all that 
is benevolent, honest, high-minded, diud just. Ihe main object is to identify 
oneself with the real and best interests of the State. When they feel that 
such is really the case, and that the object is worked out in a kind, conciliatory, 
and single-minded manner, considerable influence will probably he obtained. 
But all must be open and aboveboard. We can never match the natives in 
intrigue; and when we attempt to meet their machinations by counter-intrigue, 
we shall he foiled and discredited.’* 

It follows from the division of sovereignty in varied proportions between 
the Paramount Power and the subordinate States that there are many cases in 
which it might be our duty to offer advice entirely in the_ interest of the State 
itself and not at all because any imperial interest required our interposition. 
But that a Political Officer should identify himself with the real and best interests 
of his State, no one will dispute. 

§ 678. The instructions of Sir John Malcolm to the officers serving under him 
sir John Malcolm’s instructions to his ill Central India bear date June 28,1821. 
subordinates, 1821 . It is acknowledged that they wore ex¬ 

tremely well suited to the time and place; and they may now be read with profit 
and interest by Political Officers. The instructions have been published in 
Sir John Malcolm’s “ Central India, ” and as they are accessible in that book 
we will not reprint them. His general remarks on the foundations of our 
power, our system of rule and the feelings of Natives of India are not such 
as would describe the present position. What he says on his perhaps most 
important topic—interposition in the affairs of Native States—has chiefly 
a local and temporary application to the condition of Central India just 
after the pacification which followed upon the Pindari War. One passage, 
however, of general and permanent significance may be quoted here,—a passage 
which forcibly pourtrays the mi^hief of minute interierence in the details 
of internal administration. “ It is evident,” says Sir John Malcolm, “that our 
control can only be supportable to any human being who has the name and 
appearance of power, so long as it is exercised in a general manner and regulated 
by the principles above stated”:—that is, by the principles of supporting the dig¬ 
nity and authority of Ruling Chiefs, of acting in their names if we aid them 
agEunst their subjects, and of preventing our subordinates from slighting theirs. 
When our control “ descends to minute checks and interference in the collection of 
revenue and the adownistration of justice; listens to the complaints of discontent¬ 
ed or even aggrieved individuals; and allows upon system its own native agents 
to interfere and act in the name of the paramount State,—the continuance of in¬ 
dependent powers, in any shape, to either Prince or Chief, is not only impolitio 
hut dangerous, as his condition must be felt by himself aiid by all attached to 
his person or family as a mockery and degradation; and the least effect of 
such feelings will be the extermination of all motive to good or great actions, 
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For when control is divested of its large and liberal character, and takes a more 
minute shape, whatever merit belongs to the administration becomes tbo due 
of the person by whom it is exercised, or his agents, and the nominal Prince 
and his officers are degraded into suspected and incompetent instruments of 
rule/’ For the rest. Sir John Malcolm dwells upon the means to be employed 
for maintaining peace, the evils of impressing carriage and labour, and parti¬ 
cularly upon the importance of frequent and direct personal intercourse, both 
in private and in public, with the inhabitants of Native States, and of a concili¬ 
atory manner in that intercourse founded upon adequate knowledge of native 
character and adjusted to the expectations of classes differing in rank and, in 
degree of civilisation. These are matters upon which it is unnecessary to enlarge, 
particularly in view of tlie stress laid iq Lord Ellenborough’s orders of 1842 
and in Mr. Thomason’s letter of 1843 upon the duties of courtesy and consider¬ 
ation. 

§ 679. In connection with all of these papers it is worth noting that when 
■ Tho old general instructions approved thO' Government of the Straits. Settlements 
by the aovernment of India in 1874. asked in November 1874 to be supplied 
with “ copies of any rules or regulations or printed code ” which might be in 
existence in India for Residents at Native Courts, the Government of India 
sent them the Ellenborough circular, the Thomason letter and the Malcolm 
instructions. As to the view taken twenty years ago of these papers, the 
Government of India wrote—** The circumstances of the Native States with 
whom this Government has to deal are so various that it would be impossible 
to devise a set of rules which would be applicable to all alike. The most that 
can be done is to indicate generally the spirit in which Political Officers are 
expected to conduct their intercourse with Native Princes and Chiefs, and to 
treat each case, in which a ruling is required, as it arises, having due regard 
to the‘general principles of policy by which the Government of India is guided. 
As to the first point, namely, the conduct of Political Officers in their dealings 
with the Native Chiefs and people, a better exposition of the views of this 
Government could not be found than the circular letter, dated 26th April 
1842.” The Thomason letter was described as “ valuable ” and tlie Malcolm 
instructions were said to be “ excellent.” In regard to the judicial powers of 
Political Officers the Government of India referred to the then lately enacted 
Foreign Jurisdiction and Extradition Act of 1872 and promised to send the 
rules under that Act when framed. Further, as an illustration of the method 
in which a definite procedure is prescidbed in eases which are susceptible of 
such treatment, the Government of India forwarded to the Government of the 
Straits Settlements the rules for the settlement of boundary disputes between 
the States of Rajputana and the rules relating to the constitution and working 
of the Rajputana Courts of Vakils.® 

§ 680. There is one more old order which it seems worth while to cite in this 

orders of 1838 as to circumstaoces pl^ce. Tlxe Government of India in reply 
under which a Resident should give to inquiries from Mr. Cavendish, Resident 
advice to a Ruling Chief. Nagpur, informed him that it was 

optional with the Raja of Nagpur to consult him or not, but when His High¬ 
ness did so, it was his duty to exercise his discretion and give such advice as 
might be proper, and that there could he no objection to a cordial intimacy 
with the Raja, nor to the Resident’s giving good advice, when the Raja might 
seek it. “These instructions to Mr. Cavendish,” said the Court of Directors^ 
in 1838, “ were highly proper, and we may add to them that even when the 
Resident’s advice is not solicited by the Raja, it is his duty to make such 
representations as may be called for by notorious facts or by the general 
character of the Raja’s administration ; but not to receive individual com¬ 
plaints nor in any way implicate himself in the responsibility of particular 
measures of government.” These orders, however, must not be construed to 
imply that a Political Officer is always bound to give advice whenever a Ruling 
Chief asks for it. Circumstances might easily arise^ in which it would be the 
duty of a Political Officer to refuse to give any advice. 


® Pro., Political B, February 1876, No». 95-96, | ^ Despatch, of the Court of Directors* No. 11, dated 

„ Secret I, June 1888, Nos. 74-76. | February 2,1838, paragraph 98. 




Summary. 


§ 681. Looking generally at all the time-honoured instructions of 1821,1888, 

1842, and 1843, perhaps their pith maybe 
thus expressed:— 

The dignity of Unling Chiefs should be upheld in all dealings with them 
and with their subjects. The authority of Huling Chiefs and that of their 
officials must not be undermined by minute interference in the details of inter¬ 
nal administration, The offer of advice should spring from the duty of main¬ 
taining the peace of the country, and from unremitting consideration of the best 
interests alike of the British Government and of the Native States. 

§ 682. So much has been said to show the general attitude which it is believed 
that Political Officers will assume in conducting their business with Native 
States. No attempt will here be made to give an exhaustive account of 
InstruotionB relating to particular orders passed from time to time instruct- 
matters of conduct. ing Political Officers on particular matters 

of conduct. But a few of the more important, of these orders may be usefully 
mentioned here; and we will begin by noticing a matter treated in the Leading 
Cases of 1876, that of guaranteeing loans to Native States. 

We have mentioned in paragraph §67 the circumstances under which 
Nawab Paiz Ali Khan became Minister of the Kota State. In 1874, the 
Kota finances being in an embarrassed condition, a banker named Seth 

Political olHo era must not guarantee Samir Mai undertook to make a loan to 
loans to Native States. the State on the guarantee of the British 

The Kota case, 1875. Government. A formal agreement was 

prepared and accepted by the Minister. This provided that Samir Mai should 
lend the Kota State as niight be required any sum or sums up to an aggregate 
amount of five lakhs of rupees at per cent, interest per annum. A part 
of this document ran as follows 

“Upon the administration of the Kota State ceasing to be carried out on 
its present basis, any balance due to Seth Samir Mai on account of loans under 
this agreement will either be paid up in full or by such instalments as may 
seem to the Agent to the Governor-General reasonable and proper. If neces¬ 
sary, the assistance of the Political Agent will be given to ensure the due pay¬ 
ment, with interest at the above rate (6^) six and a half per cent, per annum, 
of such instalments by the Kota Darbar.’? 

Sir Lewis Pelly, the Agent to the Governor.General, intended to counter¬ 
sign this agreement, but by oversight omitted to do so, and it was re-submitted 
, to his successor, Mr. Alfred Lyall. Mr. Lyall informed the Political Agent that 
countersignature did not appear to be necessary, but that as Sir Lewis Pelly 
had obviously intended to ratify the agreement, it might be considered to 
have received the approval of the Agent to the Governor-General. The corre¬ 
spondence in the case was then submitted to the Government of India, whose 
orders were thus worded®:— 

“ It occurs to the Governor-General in Council that it might be possible 
even now to cancel the engagement with the Seth and commute the advance 
into a State loan, in which case, as the Government would lend the money at 
6 per cent., the State of Kota would save 1| per cent, interest. If this can be 
managed, the arrangement will be better for Kota and not more onerous for 
the Government of India. 

“His Excellency the Viceroy and Governor-General in Council is‘opposed 
to the policy of guaranteeing loans by bankers or others to Native States, and 
such guarantees should never be granted without the previous sanction of 
Government. In the present case the arrangements have gone too far to be 
disallowed, but it will be necessary, in consequence of what has been done, to 
exercise a more direct interference in the financial affairs of the Kota State 
than was considered in the first instance desirable. . . . . “ 

§ 683. We have discovered that the principle of these orders, so far as 
Circular of 1832 prqhibitin(f _ interfer- they affect the question of guarantee, was 
enoo In certain pecuniary dealings. affirmed SO long agO as 1832. In that 

year ® a question arose whether Mr. Cavendish, the Political Agent and Super- 


® Pro., Political A, February 1875, Nos. 8-10. This is 
one of the Leading Cases of 1875, the quotations being the 
sarae as then used. But it has been somuoh condetisod 
that it cannot be shown in brackets. 


® Political Consultations, October 8, 1882, Nog. 4-S, 
The orders of the Government of India in this casa were 
approved By the Court of Directors in paragraph 21 ol 
their despatch No. 52 of 1^35. 
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fntendent at Ajmere, had guaranteed a loan of Rs. 54,000 made by some Native 
bankers at Ajmere to Raja Kalian Singh of Kishangarh. Mr. Cavendish had , 
certainly attested a registered bond for the amount, and it appeared that the 
bankers would not have advanced the money without his signature. In conse¬ 
quence of this transaction a circular, dated October 8, 1832, was issued to 
Political Agents in these terms :— 

. “I am directed by the Hon’ble the Vice-President to inform you that you 
are hereby strictly prohibited, without the sanction of Government obtained 
expressly for the purpose, from afSxing your signature to bonds or otherwise 
interfering in any pecuniary dealings between parties, one or both of whom are 
not subject to the direct authority of the British Courts of Law.” 

§ 684. A few years later in another somewhat similar case the Court of 
,, Directors gave strict orders against sup- 

porting the pecuniary claims of indivi¬ 
duals against Ruling Chiefs. A banker named Behari Lai claimed the interfer¬ 
ence of the British Government to enable him to recover twenty lakhs of rupees 
which he had lent to the King of Oudh on the ground that he had waived real¬ 
isation to aid the King in lending a full orore of rupees to the British Govern¬ 
ment, and that this abstention was due to a guarantee obtained from Mr, 
Ricketts, the Resident. The Court of Directors found that the guarantee was 
not proved and declined to sanction further interference—some had already taken 
place—on behalf of the banker. In paragraph 19 of their despatch No. 36 of 
May 31,1838, they said—We consider this case as another example of the em¬ 
barrassment arising from an infringement of the salutary policy of abstaining 
from all interference in respect to the affairs of creditors of Native Princes. 
And wo take this occasion to renew our reiterated orders that under no cir¬ 
cumstances are the good oflSces of the British Government to he held out for 
the adjustment of any claims founded on pecuniary transactions between indi¬ 
viduals and Native States. You will impress upon the minds of all Residents 
and Political Agents the necessity of an inviolable adherence to this injunc¬ 
tion, any departure from which will incur our most serious displeasure.” Cii*- 
cular orders were issued in October and December 1838 in accordance with 
these directions.^ 

At the present day the situation differs because under certain circum¬ 
stances Ruling Chiefs, with the sanction of Government, may be.#ued in British 
Courts. The existing practice of the Government of India has been described 
in the preceding chapter relating to the position of Ruling Chiefs and their 
subjects in British territory {vide paragraphs § 631 and § 633). 

§ 685. Apart from the question of guaranteeing loans, there is an old case 
j XI. * T. ,.x. , of 1875, entered in Sir Mortimer Durand*s 

It la usually undesirable that Political , , Z 

Officers should guarantee engagements volume, ‘Wllicn SXlOWS the CjOVemtnent of 

between Ruling Chiefs and their sub. India are opposed to guarantees of engage- 

ments between Ruling Chiefs and their 
subjects being given by Political Officers. In paragraph § 46 we said that in 1870 
the differences between the Thdkurs and the Darbar of Bikanir were temporarily 
removed by the mediation of Captain Powlett. In the course of the corre¬ 
spondence of 1871 on Bikanir affairs^ the Government of India noticed the fact 
that th« engagement mediated by Captain Powlett between the Maharaja and 
his Thdkurs had been guaranteed by Lieutenant Burton, the Political Officer 
at Bikanir, with the view of inducing the Thdkurs to come in. His Excellency 
in Council remarked that Lieutenant Burton appeared to have been actuated 
by the best intentions, hut referred to the guarantee as a grave error, and 
expressed a hope that it was understood to be only temporary ** pending the 
settlement of the present quarrel.” Such guarantees are, as a rule, embarrass¬ 
ing. They necessitate perpetual and worrying interference on the part of Gov¬ 
ernment, and should, if possible, be avoided.” This view, advanced in the note 
of the Foreign Secretary, Mr. Aitchison, seems to have been implied, but was 
not actually expressed, in the official orders. 



Political Consultations, October 3, 1838, Nos, 6-7j and December 6, 1838, No, 33. 
Directors, No. 35, of May 31,1888. 

** Pro., Political A, October 1871, Noe. 568*588. 
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§ 686. It is obvious that the Government may also be embarrassed by Poli- 

Political Offloers must not act as arbi- Jical Officers accepting tbe position of arhi- 
trators in disputes between British sub- trators in disputes between British sub- 
joots and Ruling Chiefs. jects and Ruling Chiefs. In 1870 one 

Dr. Williams entered into a contract to furnish the Burmese Government with 
a foundry for the manufacture of iron. By the close of ] 874i, Dr. Williams 
had received Es. 4,40,000 from that Government and had delivered sundry por¬ 
tions of the machinery, but there still remained a considerable portion undeli¬ 
vered. A long dispute was the result; and in 1876 Dr. Williams and the 
Burmese Government agreed to refer the matter to the arbitration of Lieute¬ 
nant-Colonel Duncan, Resident at Mandalay. Lieutenant-Colonel Duncan gave 

an award from which Dr. Williams 
appealed to the Government of India. 
They held that they had no concern with the matter and that it was not desir¬ 
able to interfere with the award. In consequence of this case they issued, on 
July 13, 1878, general instructions to all Political authorities in these terms — 

“ The Governor-General in Council has no wish to debar a Political 
Cfficer from lending his advice and influence for the equitable adjustment of 
claims or disputes between British subjects and the State to which he may he 
attached. But assistance of this kind which follows naturally from an officer’s 
position as the representative of the British Government, is of a nature very 
different from the assumption of the duties of an arbitrator, who renders a 
formal award : such functions are inconsistent with the attitude which a Poli¬ 
tical Agent would do well to preserve; for his award is very likely to cause 
dissatisfaction, and even mistrust, to the disappointed party; and he may thus 
run some risk of compromising his position and influence. For the future, there¬ 
fore, it should be understood that a Political Cfficer must not undertake any arbi¬ 
tration of this nature without the special sanction of the Government of India.” 

§ 687. Another case in point occurred in 1883. In that year a Mr. Larminie 
advanced claims against the Maharaja of Hill Tippera on account of the alleged 
^breachofacottoncontractandthecancel- 

lation of a hhedda lease. The Maharaja 
declined to appoint arbitrators, hut was willing to abide by the decision of- Mr. 
Hopkins, Magistrate of Tippera and ex officio Political Agent for, Hill Tippera. 
The Government of India thought that this arrangement was open to serious 
objection and preferred not to sanction it. “ There seems,” they said, “ to be no 
clear reason for tbe Maharaja’s refusal to appoint independent arbitrators, 
which would apparently be the most satisfactory solution of the difficulty. 
If, however, His Honour the Lieutenant-Governor considers that there is no 
prospect of the Maharaja consenting to such a course, and that the appointment 
of Mr. Hopkins is in fact unavoidable, the Governor-General in Council will he 
prepared to reconsider the matter.” The Maharaja, 'however, then agreed to 
the appointment of independent arbitrators, and so the case ended.*® 

§ 688. In 1890, when a jeweller of Vizianagram claimed the price of certain 

The Nilgiri ease, 1890. jewellery for which the Raja of 

Nilgiri, one of tbe Orissa Tributary 
Mahals, had given a bond, the Government of India approved a proposal ** of 
the Bengal Government that each party should have an arbitrator, but with 
reference to a suggestion that the Superintendent of tbe Mabals should be the 
third arbitrator, called attention to the correspondence abstracted above and 
said that the Superintendent might appoint the third arbitrator though he 
should not himself act in that capacity. 

§ 689. There are orders of very old standing hut still in force forbidding 
Political Officers must not execute Political Officers to execute commissions 
commissions for Ruling Chiefs. fof Ruling Chiefs. They were circulated 

anew on June 18, 1878, as it was thought that being of old date they might 
possibly he unknown to many officers then in political employ. The original 
circular so re-issued was No. 1016, dated April 7, 1861, and runs thus:— 




** Pro.. Political A» July 1878, Nos. 68-78. In the 
Madras Presidency sanction may be given by tbe Madras 
Government. Pro., Political A, November 1878, Nos. 17-18. 
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“ The Governor'General’s attention having been drawn to a practice which 
prevails of Eesidents or Political Agents executing commissions for the Chiefs 
to whose Court they are accredited, I am directed to intimate to you that His 
Lordship disapproves of such officers becoming the medium of obtaining 
articles for Native Chiefs, and you are requested to decline undertaking any 
such commissions in future.” 

§ 690. General orders were issued in 1832 pointing out that the practice of 
borrowing elephants, etc., from Native Chiefs was objectionable. This and 
similar matters are now regulated by a circular of June 30, 1873, which may be 
copied in this place:— 

” A statement lately appeared in a vernacular newspaper, the Shamsher 
Rnies regarding the use of Darbar Bahadur, to the effect that the European 
vehicles and animals. and Native officials of the Kathiawar 

Agency are in the habit of requiring Princes and Chiefs to supply them with 
vehicles for their use. On inquiry this statement proved to be unfounded. 

’ ” The attention of the Viceroy having been thus drawn to the question, 
His Excellency deems it expedient to take the present opportunity of making 
Political Officers acquainted with the views of Government as regards the 
acceptance by them of the loan of carriages, horses, elephants, etc., belonging 
to Darbars. 

“ On occasions of State ceremonial or when a rapid and long journey has 
to be made exceeding the capability of a reasonable private establishment, and 
when no other means of locomotion are available. His Excellency is of opinion 
that Political Officers may occasionally avail themselves of the proffered assist¬ 
ance of Native Chiefs. Such courtesies, however, should be accepted as seldom 
as possible and only under circumstances in which an English gentleman would 
accept similar civilities from another without incurring an ineonvenient obliga¬ 
tion. 

“ The habitual use of the Darbar vehicles and animals is entirely prohibited 
by Government, and His Excellency has sufficient confidence in the good sense 
and honotxr of Political Officers to be assured that they will in this respect not 
expose their conduct to misconstruction,” 

§ 691. In connection with certain occurrences, which it is unnecessary to de- 

Politicai Officers may not borrow s^^ibe, a Notification, No. 900, dated De- 
money from, or lenditto. Natives within cember 31, 1859, was issued, with the 
their circles. approval of Lord Canning, to restrict, 

amongst other things, the borrowing or lending of money by Political Officers. 
The Notification'may be quoted in full as there seems no reason to suppose that 
it is obsolete :— 

“ It has been brought to the notice of the Governor-General that public 
officers in some parts of India are in the habit of overdrawing their accounts with 
Native bankers and other persons residing, or carrying on business, within the 
limits of their jurisdiction. 

“This practice is entirely opposed to the orders of the Government, and is 
expressly prohibited by section 3, Eegulation VII, 1823, of the Bengal Code. 

“ This section is now republished for general information and guidance :— 

“ ‘ All Judges of Zilla and City Courts, all Magistrates, Joint Magistrates, 
Registrars, and Assistants to Magistrates, all Collectors and Deputy Collectors 
of the Land Revenue, all Assistants to such Collectors or other officers exereis- 


Pro., Political B, August 1878, No. 166. 

The circular in force is No. 1240-1241-P., dated Juno 18, 1878. Deposit Pro., July 1879, Nos. 197-198, have not 
been overlooked, but it was specially noted at the time that the case was nob to form a precedent. There are numerous 
old orders absolutely forbidding the sale of property by British officers to Buling Chiefs and others, bub they have not 
bean entered as they are probably superseded by Home Department Resolution No. 1437, dated September 23, 1881, 
applicable to European public servants of all descriptions. A list of these old orders is, however, given here for reference 
in case the subject should again call for general treatment at some future date i— 

political Consultations, October 31, 1821, No. 107, I Foreign Consultations, July 28, 1864, No, 11. 

„ ’ „ Decembers, 1832, „ 11. „ „ June 16, 1865, Nos. 91-92. 

Foreign „ February 27, 1852, „ 385. j „ „ February 22,1866, No. 30. 

Pro., Political A, June 1873, Nos. 513-616. The circular is demi-official.. See also on this subject:— 
Foreign Department Circular No. 961, dated February 15. 1856, and Foreign Department letter to the Agent to 
the Governor-General in Rnjpntuna, No. 2140, dated April 30, 1861, relating to the use of Darbar elephants, cattle and 
equinagee. These old orders appear, however, to be supers^ed by thosp of 1876 quoted in tbo text. (li’oreign Con¬ 
sultations, February 16, 1866, No. 69, and Foreign Proceedings, Part A, April 1861, No. 305)'. 



ing the powers of such Collectors, are prohibited, under pain of dismissal from 
office, from borrowing money from, or in any way incurring any debt to, any 
zamindar, talukdar, rayat or other person possessing real property, or residing 
in, or having a commercial establisliment within the city, district, or division to 
which their authority may extend.’ 

“ Officers politically employed were prohibited by the orders of the Gov" 
ernment of India, dated the 22nd‘ March 1846, from borrowing money of, or 
lending money to, any Natives of India resident within their respective political 
circles.’^ 

“The Governor-General now calls the attention of all officers of Govern¬ 
ment employed in any civil or political capacity in any part of India to these 
express prohibitions, and warns them that by any infraction thereof, whether 
by overdrawing accounts with bankers, or in any other way, they will incur the 
severe displeasure of the Government. 

“ Residents, Agents, Commissioners and other controlling officers will be 
held responsible for checking any departure from the strict letter of this, order 
on the part of their subordinates.” • 

We may add here that a Resolution'® of the Government of India in the 
Home Department, dated March 16, 1888, laid down certain rules on the pre¬ 
sent subject which are binding on Political Officers equally with others. These 
rules are— 

“ I.—All Covenanted Civil Servants, Statutory Civilians, IJncovenanted 
Officers who hold gazetted appointments and Military Officers in civil employ are 
prohibited under pain of dismissal from taking loans from, or otherwise placing 
themselves under pecuniary obligations to, persons subject to the official autho¬ 
rity or influence of such Government officers, or residing, possessing property or 
carrying on business within the local limits for which such Government officers 
are appointed. 

“ II.—This prohibition does not extend to transactions in the ordinary course 
of business with Joint Stock Banks and British firms.” 

§ 692. We may also cite here Foreign Department circular No, 1299-G., 
Buies relating to the acceptance of dated June 20, 1876, on the subject of the 
presents. acceptance of presents. We need not re¬ 

print the provisions of the law quoted in the circular. As is very well known, 
they prohibit the acceptance by any officer serving under the Crown in India of 
any presents “ from any of the Indian princes or powers, or their ministers or 
agents or any of the Natives of Asia,” and declare the acceptance of a present 
by any such officer to be a misdemeanour. The circular stands thus :— 

“ I am directed to forward, for your information and guidance, and commu¬ 
nication to your subordinates, the following summary of the existing law and 
rules regarding the acceptance by Government servants “of presents from Native 
Chiefs and others. 

•• I.—The main provisions of the law on the subject are contained in 13 Geo. 
III., chap. 63, sections 23-24; 33 Geo. III., chap. 62, sections 62-63 ; 3 and 4 
Will. IV., chap. 85, section 76. 

“ II.—The prohibition of the receipt of presents from Native Chiefs and 
others does not extend to the receipt of a few flow^ers or fruits, and articles of 
inappreciable value, although even such trifling presents should be discouraged. 

“ III.—It does not extend to the exchange of presents between Governors, 
Lieutenant-Governors, Chief Commissioners, Agents to the Governor-General 
or Political Officers generally in their ceremonial intercourse with Native 
Chiefs, on which occasions the presents from the Chiefs are deposited in the 
Government Toshakham, and return presents are given at the Government 
expense. 

IV.—It does not apply to presents to Medical Officers made bond fide 
for services rendered. 


17 For Ibe Notification copied in the text, see Foreign 
Consnltatione, March 2,1860, Nos. 177-193. The circum¬ 
stances under which these ordei s were issued appear in 


21, 1860, and his reply No. 37, dated May 2,1860. For 
the orders of 1845, see Circular No, 744, dated May 25, 

stances unufr >vujv». - - —.— .... 1845. Foreign Consultations, March 22, 1845, Nos. 2-4 

desnatoh to the Secretary of State, No. 6, dated January April 18, 1845, No. 48; May 23,1845, Nos. 11-13. 

^ Home Department Fro., Public, May 1888, Nos, 463-481. 
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**V.—The general prohibition extends to all servants of Government, 
European or Native, Covenanted or Uncovenanted, in whatever department they 
may he serving. 

“ VI.—Where presents cannot absolutely he refused without giving oCFence, 
they must he delivered up to Government, and to this rule no exception what¬ 
soever is permissible save with the express sanction of His Excellency the 
Governor-General in Council, which will 6nly be given under very special 
circumstances. 

“The Governor-General in Council desires that the above rules may be 
strictly observed, and no deviation therefrom permitted, except with the pre¬ 
vious sanction of the Government of India.” 

§ 693. The rules regarding the remuneration of Medical OfiBcers for attend- 

Buies as to the remuneration of Medi- ^■nce on ts ative Chiefs and nobles and native 
cal Officers for attendance on Ruling gentlemen of high position in Native 
Chiefs and others in Native States. States'® Were promulgated, by Home 

Department Notification No. 437, dated July 25,-1893, in these terms :— 

“ When a Native Chief qt noble or gentleman of high position desires the 
professional attendance of any Medical Officer of Government, the latter will 
he at liberty to attend him, provided that such attendance does not interfere 
with the due performance of his ordinary duties. The special permission of 
the Local Government will, however, be necessary when such attendance 
involves the absence of the officer from these duties for any substantial time. 

“The Native Chief, noble or gentleman may offer any Medical Officer of 
Government attending him such fee as he thinks fit. The offer made will be 
reported by the Medical Officer through the Political Agent, or other Officer of 
Government exercising political functions in the State of which the said Chief 
noble or gentleman is a resident, for the consideration of the Local Government 
within whose jurisdiction the Native State is situated. In reporting the offer 
the Medical Officer will state, so far as he is able to do so consistently with his 
position as a medical adviser, the nature and extent of tlie relief afforded, the 
importance of the case from a professional point of view, and the circumstances 
under which he attended the patient. The Political Agent or Officer forward¬ 
ing the report will submit it with such remarks as he considers necessary. The 
Local Government shall have authority to sanction the acceptance of any fee 
so reported unless the amount appears to be out of proportion to the relief 
afforded and to the circumstances of the case, in which event the matter will 
be submitted, with the Local Government’s opinion, for the consideration and 
orders of the Government of India. 

“ The report prescribed in the preceding paragraph will not be required 
from a Medical Officer in the following eases :— 

“ (1) When the officer names his own charge in accordance with a scale 
which he has fixed for his patients generally who are not Native Princes or 
Chiefs and when such charge is accepted by the patient; and 

“ (2) When the officer and patient reside in the same station and the fee 
does not exceed B50 for each visit, or R1,000 in the aggregate for repeated 
visits during the course of a year. 

“Eor the purposes of this notification the term ‘Local Government * will 
be held to include an Agent to the Governor-General and a Resident of the Ist 
class.” 

§ 694. As to the holding of land by certain servants of Government the 
orders of the Government of India are brief, clear and decided. We may add 
Political Officers must not hold land that they are founded on orders of the 
in Native States. Secretary of State.®® They are contained 

in a Home Department circular of May 13,1886 :—“ Civil servants and military 
officers in the actual service of the Crown in India are prohibited from holding 
lands in a Native State for any purpose whatever. This prohibition does not 


Pro., Internal A, February 1894, Nos. 43-46. 
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General B, Juno 1886, Nos, 16-16. Secretary of State’s 
despatch No. 22 ^Revenue), dated November 26, 1862 
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extend to land occupied merely by buildings for residence and tbeir appur* 

tenances.” ,..,.1-1,.,. 

§ 694 A. In 1876 the Government of India issued a circular calling for a 
statement showing how far the several Residencies occupied by Political Officers, 
and the articles of furniture in them were public or private property, or were 

provided by the Native State. On receipt of 

As a general rule Political Officers f. flm fnllnwino* Resolution dated 

should not use Darbar houses or fitrni- the replies t tie imiowinj, JiesQi uon, udteu 

ture, January 10, 1876, was issued: — 

“It appears from the returns received that a great variety of practice 
prevails in different Political Agencies. In some places the houses occupied by 
the officers are private property, and are furnished by the officers themselves ; 
in a few they are the property of the Native States and are occupied by the 
Political Officers free of charge; while in some instances, again, the Residency 
belongs to Government, and furniture is supplied by the occupant, who has also 
to pay rent. The Governor-General in Council considers it desirable to intro¬ 
duce, as far as it can unobjectionably he done, a uniform system which shall 
remove the possibility of Political Officers being placed in that position of 
dependence on the Darbar which the occupation of Barbar houses and the use 
of Bar bar. furniture free of charge may involve. Accordingly, His Excellency 
in Council directs that no Political Officer shall, under any circumstances, 
be allowed to have his house furnished by the Native Barbar. Public reception 
rooms may be provided with furniture at the expense of Government, but all 
other furniture must be supplied by the officer himself. Houses, as a general 
rule, should be provided by Government, and Political Officers should be 
charged with suitable rent. 

“ The Governor-General in Council is aware that at some Residencies—such 
as those at Jaipur and Hyderabad—exceptional arrangements are in force which 
it would be inexpedient to disturb, and it is therefore his desire that, while the 
principles above laid down should, as a general rule, be kept in view, cases in 
which it is thought desirable to depart from them should be especially consi¬ 
dered each on its own merits' by the Government of India.” 

Expenditure to be incurred in providing furniture for public reception 
rooms is sanctioned from time to time under the orders of Government. No 
f und is formed for this purpose nor is any charge made against the officers con¬ 
cerned, but they are expected to keep the furniture in repair at their own cost. 
Applications for the renewal of furniture must be accompanied by the report 
of a specially convened committee; and grants for purchase or renewal will 
ordinarily be sanctioned only for the residences of Political Officers employed 
a.s representing the Government of India in foreign independent territory or in 
Native States in India.* 

§ 696. There are two Resolutions of the Government of India in the Home 
Department, which relate to applications to Ruling Chiefs and others for sub¬ 
scriptions. The first of these is No. 31—1217-42, dated July 11, 1885, and is 
thus worded: — 

“ It has recently been brought to the notice of the Government of India 

^ that no rule exists regulating the circum- 
o«M*orGo7emm^0nTmaynKk°Bm°S Stances under which officers of Govern- 
Chiefs or offioiais of isfative States for ment may apply to Native Chiefs for 
BubBoriptions. pecuniary contributions towards public 

objects. As it is for many reasons undesirable that such applications should 
be made except with the permission of superior authority, the Governor- 
General in Council is pleased to direct that in future no officer of Government 
shall ask or accept pecuniary aid or subscriptions from Native Chiefs or 
officials of Native States in pursuance of public objects, except with the 
sanction previously obtained of the Local Government to which he may be 
subordinate.” 

The second Resolution, dated August 14, 1889, recited the purport of 
the above Resolution of July 11, 1886, and proceeded thus *:— 

“ An instance has recently come to the notice of the Government of India 
in which a public servant accepted a donation from a Native Chief towards 
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a religious object in which he was specially interested. In the Resolution of 
11th July 1885, applications for contributions to private or semi-public objects’ 
are not expressly condemned, but the objections upon which these orders are 
bhsed apply with even greater force to such donations. Tbe Governor- 
Geheral in Council is therefore pleased to extend the orders contained in Reso¬ 
lution No. 31—1217-42 (Public), dated 11th July 1885, to applications for, or 
acceptance of, assistance towards private or semi-public objects.” 

Another ruling of the Government of India on the subject of the collec¬ 
tion of subscriptions appears to apply to Political as to other officers. A 
Home Department circular No. 36—2851-59, dated October 29, 1888, runs 
thus:— 

“ It has been brought to the notice of the Governor-General in Council 
that in some parts of the country officials have, without the consent of their 

OfEioers of Governmeiit must not col- superiors, exerted themselves in collecting 
loot subscriptions for political purposes, subscriptions for the promotion of objects 
of a political character. It appears to the Government of India to be very in¬ 
expedient that Government officials should be permitted to interest themselves 
in the raising of subscriptions, and 1 am therefore to call the attention of His 
Excellency tlie Governor in Council to the desirability of talcing such steps as 
will effectually put a stop to the participation by public servants in the collec¬ 
tion of subscriptions intended to promote political purposes of any kind what¬ 
ever. It is obvious that great abuses and misconceptions might arise from 
such action or from any indiscretion on tbe part of Government officials, 
between the public and private aspect of whose acts people do not always dis¬ 
criminate.” 

We may also notice here a later and wider ruling. In September 1893 

Political OfBoers must not influonce ^r. E. Kay Robinson, Honorary Secre- 
Buiera or Ministers of Native States tary of the Committee of the proposed 
to subscribe to public or private funds, pagteur Institute, suggested that an appli¬ 
cation from the Committee for subscriptions should be forwarded to certain 
Ruling Chiefs either through the Eoreign Office or tltrough Political Officers. 
The reply * was that “ although the Government of India have every reason to 
believe that such an institute might, if properly conducted, serve a useful pur¬ 
pose, it is against the policy of the Government of India to influence, in the 
slightest degree, the Rulers or Ministers of Native States to subscribe to 
public or private funds, however worthy their objects may be.” The course 
proposed, it was said, “ would certainly be understood by the Chiefs as involving 
the exertion of a certain amount of influence on the part of Government.” In 
forwarding the correspondence to Political Officers for information and guid¬ 
ance the Government of India added that if Ruling Chiefs asked for advice in 
the matter, it would be best to say that no advice could be given and that the 
Darbars must act according to their own discretion. 

§ 696. A circular of 1874 directed that whenever, in pursuance of any in- ' 
Kui 0 s regarding tfao oommunioatioii structions issued by the Governrnent ot 
of orders of Qoverumept to Darbars. India, a communication is addressed by an 

offiLcer of Government verbally or in writing to a Ruling Cliief, a copy or report 
of the communication so made should be forwarded at once for the information of 
the Governor-General in Council. These orders were repeated without altera¬ 
tion in May * 1883 and September * 1890 and are still in force. On tbe latter 
occasion the Government of India went on to say “ The Governor-General in 

Council believes it to be generally understood that except in very special circum-' 
stances copies of letters received from, or addressed to, the Government of India 
should not be sent to the officials of a Native State, but I am to take the opportu- 
nity of requesting that this point also may not be overlooked. In all ordinary 
eases the purport only of such letters should be communicated to Darbars, as 
far as may be, in the same language in which the views or orders of the Govern¬ 
ment of India are conveyed. Asa general rule, it is desirable to avoid ex¬ 
plaining in detail the reasons upon which the orders of the Government of 
India are based, and though such explanations are at times necessary, they 
should only be made with care and discretion.” 
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In a case of OotoLer 1891, which need not be stated, it was held that the 
practice above described might he conveniently observed in communication 
with political pensioners in British territory. * 

§ 696 A. In addition to the orders (mentioned in paragraph § 696) for¬ 
bidding the collection of subscriptions for political objects, there are, of course. 

Political Officers are under the rules general orders of Government 

of discipline generally applicable to 'Which are binding as much upon Poli- 
public servants of like rank. tical Officers as upon any other public 

servants. In 1889 the Secretary of State* observed that a certain officer had 
been under the impression that wlien his services were lent to a Company, he 
was at liberty to make his own arrangements as to remuneration, and that 
during such outside service he was not bound by the rules prohibiting Govern¬ 
ment officers from speculating or investing in commercial undertakings in the 
districts where they may be employed. In this connection the Secretary of 
State requested that the rules concerning the loan of Government officers to 
Native States, Municipalities and Railway and other Companies should be so 
modified as to make it quite clear (1) that the officers lent shall receive only 
the remuneration agreed upon or sanctioned by the Government of India in 
their behalf, and (2) that the officers lent remain, while on outside service, 
subject to the general and disciplinary rules which apply to officers on active 
service. Rules to this effect are now contained in the Civil Service Regula- 
tions.f If officers whose services are lent to Native States are under the 
general rules of the service, a fortiori must officers be under those rules who 
are actively serving in political employment in or in respect of Native States. 
Thus official I’eticence is inculcated, and the conditions are defined upon which 
officers are allowed to contribute to the press, in orders of 1843,1847,1875, 1>>78, 
1884, and 1885, which are general in their application.+ The rule as to the hold¬ 
ing of land has been quoted in paragraph § 694; but doubtless Political Officers 
are also bound to obey the-standing orders, promulgated with that rule, which 
regulate the connection of public servants in India with commercial investments 
and speculation. § These officers would be guided by tlie general rules which 
restrict the purchase and sale of valuable property, sueh as houses, horses and 
carriages from and to natives of India, |1 and if any one of them wished to 
vindicate in Court any public act of his or his character as an official, he would 
have to apply for the sanction of Government as required by ordersT” of 1890. 
Any Civil Servant, whether he be a Political Officer or not, is suspended from, 
duty if he becomes bankrupt,* * ** * * §§ and Political Officers, like other officers, may not 
buy out their seniorsft or (subject to certain exceptions) accept addresses, testi¬ 
monials or valedictory entertainments} J for themselves. The restrictions upon 
attendance at political meetings, and the prohibition against taking part in the 
proceedings of a political meeting, or in organising or promoting a political 
meeting or agitation, §§ apply to Political Officers as to others. 

§ 697. It will have been seen that the particular matters of conduct on 
^ ^. ... which specific instructions have been given 

are of a miscellaneous character. There is 
only one more which we propose to notice before we summarise what we have 
said ; and that is the duty of impartiality. When parties are arrayed against 
each other in a Native State it is so manifestly the duty of the Political Officer 
to refraiu from taking a side that the point hardly needs illustration. It will 

<lf Home Department cirealAr No.80*Public—1676i-1685 

dated September 15> 1890. * 

•* Home Department Notification No. 181, dated Janu ¬ 
ary 26, 1865. 

ft Home Department circular No, 66—1864-78. dated 
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will be found in a pamphlet entitled “ Rules and Orders 
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suffice to quote some remarks from a despatch® of the Secretary of State, dated 
February 11, 1875, written in connection with the Alwar succession case 
stated at length in paragraphs § 325 to § 329 inclusive. “ I must,” said Lord 
Salisbury, “ express my disapproval of the precipitation shown by the Acting 
Political Agent in Alwar in taking an active part in support of one of the 
candidates for the succession, and that one, the candidate who, though appar¬ 
ently regarded in the State as having the stronger claim, does not in other 
respects, and apart from that consideration, seem to be in himself the most 
eligible. It was the duty of Captain —— to confine himself to taking the 
necessary steps for maintaining order and carrying on the government pending 
the settlement of the question, active interference in which, on his part, was 
likely not only to be misunderstood in the State, but also to embarrass your 
Government in arriving at an ultimate decision.” 

§ 698, In accordance with the intention expressed in paragraph § 674, 


we have not attempted to give an 
exhaustive account of the duties of Poli- 


Summary. 


tical Officers or to bring together all the orders by which these duties are 
defined. On the other hand, we have included an incidental topic, that of the 
remuneration of Medical Officers. Taking only the important orders which 
we have thought it wmrth while to notice, we may now enunciate the following 
propositions as, in all probability, sufficiently established. 

(I) Political Officers must not guarantee loans to Native States. 

(S) As a rule they should not guarantee engagements between a Muling 
Chief and his subjects. 

(5) Except with the permission of Government, Political Officers may not 
act as arbitrators in disputes between British subjects and Muling Chiefs 
though they may be permitted to nominate an umpire in a case submitted to 
independent arbitration, 

(4) They must not execute commissions for Muling Chiefs. 

(5) As a general rule, they must not use Marbar houses or furniture. 

(6) The use of Marbar vehicles and animals by Political Officers is not 
permitted except in certain specified circumstances. 

(7) Political Ofdcers may not borrow money of, or lend money to, any 
Natives of India resident within their respective political circles. 

(8) The acceptance of presents generally is prohibited, but the acceptance 
of presents of inappreciable value, or of substantial value on behalf of Gov¬ 
ernment as a ceremonial proceeding, is regulated by special rules. 

(9) There are special rules also relating to the remuneration of Medical ' 
Officers for attendance on Ruling Chiefs and others in Native States. 

{10) Political Officers must not hold land in Native States. This prohibi¬ 
tion does not extend to land occupied merely by buildings for residence and 
their appurtenances. 

[II) Except ivith the previous sanction of Government, Political Officers 
must not ask Muling Chiefs or qfflcials of Native States for any subscriptions or 
any one for subscriptions for political objects. Nor may Political Officers 
use their influence to induce Rulers or Ministers of Native States to subscribe 
to public or private funds. 

[12) Communications made to Muling Chiefs by order of Government 
should be reported to Government. As a rule, copies of correspondence with 
Government should not be supplied to Darbars, but the purport of the orders 
should be exactly conveyed, usually with the omission of the reasons for them. 
The same practice may properly be observed in communications with political 
pensioners. 

[IS) Political Officers are under the rules of discipline generally appU, 
cable to public servants of like rank. 


^ Pro., Political A, June 1875, 182. 




{14) Political OffiGers must not lahe sides loith parties in Native States.^ 

§ 699. One of the questions treated in Sir Mortimer Durand’s volume of 
Escorts of Political Officers in Native 1876 was that of the escorts of Political 
®*®'*®®* Officers in Native States. Some later 

papers' have been examined, but there is nothing of any general interest to 
add to Sir Mortimer Durand’s note, which is accordingly reproduced here. 

[In November 1869 Colonel Keatinge brought to notice that the escort of 
the Political Agent at Bhartpur was composed of Bhartpur troops. During 
the minority of the Maliaraja the Political Agent received his pay from 
the State, and had full command of the resources of the country and its 
establishments. At that time the escort was suitably composed of State 
troops. Bat circumstances had now changed. The troops and establishments 
were under the direct control of His Highness, and the Political Agent had 
duties in connection with three other States which would necessitate his mov¬ 
ing about in their territories. Colonel Keatinge thought these States would 
not be pleased at seeing the escort composed of Bhartpur troops, and that the 
arrangement would be objectionable as giving that State undue weight. He 
proposed therefore to make the Political Agent independent of State troops, 
and requested that as Deoli, tho^ nearest station of any Rajputana Irregular 
Regiment, was fully 200 miles distant from Bhartpur, an escort of Native 
Cavalry and Infantry might be supplied from Agra, distant only 32 miles. 

[In forwarding this proposal for the consideration of the Military Depart¬ 
ment, it was intimated that His Excellency in Council was not disposed to 
support it. There appeared to be “ no reason why the Bhartpur Darbar should 
not supply the Agent there with a guard within the limits of the State, their 
place being taken by a guard from Alwar, Dholpur, and Karauli” when he 
entered these States. This principle had been followed in the case of Bahdwal- 
pur, which was for the future to supply and pay for a picked body of men to 
escort the Political Agent. The Military Department concurred. It was 
“ undesirable to withdraw detachments of this nature from their head-quarters,” 
and the adoption of the plan followed in Bahdwalpur or the supply of an escort 
by the several States in turn seemed to be more expedient. On receipt of this 
reply, Colonel Keatinge was informed that his proposal was open to objection 
and it was suggested that a picked body of men might be raised from the 
States in question, each State furnishing a certain contribution. Should this 
course be deemed impracticable, the several States might furnish the escort in 
turns, or each State might furnish the escort while the Agent was within its 
borders. 

[Colonel Keatinge replied at length. He pointed out the necessity of 
guarding against anything which could compromise the independence of Poli¬ 
tical Agents in the eyes of the suitors who approached them. He noticed how 
often Government Agents had been found to degenerate in a few years into 
simple advocates of a Native Court, and attributed the fact to the position 
of those officers living in a'Darbar building and surrounded by creatures of 
the Court. “If,” he said, “in addition to these influences the Darbar troops 
guard the Agency, escort prisoners to and from the Ageucy Court, and occupy 


® We add here a list of certain old orders affecting 
the conduct of Political Officers whicli it seems undesir¬ 
able to include in the text, partly because they would add 
unduly to the length of this Ohapter and partly because 
it is uncertain to what extent some or all of them are still 
in force:— 

1. JPolitical Officers should mention in their letters 
to what persons they have sent or are sending copies of 
them. Political Consultations, September 20, 1841, 
Nos. 6*6. 

2, Political Officers may not divulge any portion 
of their instructions whieh they are not Specially 
directed to communicate^ Foreign Consultations, May 
24,1843, Nos. 10-16. 

S, Official documents or information must not he 
published or communicated to individuals without the 
consent of Government. Notification, dated August 30, 
1843. Foreign Consultations, September 2, 1843, 
Nos. 68-59. 

4. Officers whose conduct is impugned may appeal 
io Government but not to the public through the press. 
Foreign Consultations* Mav 26.1844. Nos. 178*181. 


Nos. 2, 8 and 4 above are covered now by general 
orders applicable to all officers of Government. A Home 
Department Circular of 1884 gave fresh currency to the 
Notification of August 80, 1843, and to a Foreign Depart- 
” ment order of March 16,1847, which implied the princi¬ 
ple stated in No. 4—see Home Department Circular 
No. 30—1267-70, dated August 16, 1884, and orders and 
Resolutions of 1843, 1847, 1876, and 1878 annexed, 
thereto. 

5. Political Officers may not take advantage of 
being in foreign territory to evdde pecuniary demands,. 
Circular No. 1645, dated .July 1,1848. Foreign Consult¬ 
ations, July 1, 1848, No. 11. 

It is hoped that this list may be useful if the Gov¬ 
ernment ever decides to issue in a consolidated form the 
circulars binding on Political Officers which are still iii 
force. 

" Pro., Political A, August 1879, Nos. 8-8,—Nepal 
Escort. 

Pro., Political A, August 1882, Nos. 110-116,—* 
Baluchistan Escort. 
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lines at the Residency gates, then the Agent will be surrounded by a physical 
as well as a mental cordon, and the results will be w'orse. 

[“ What chance would an Agent so'surrounded have of making a journey 
which the Rarbar wished to oppose ? He would suddenly find that there was 
no carriage for his tents, that his guard was unpaid, and would not march and 
that when he had started them, they could not find the road to their destina¬ 
tion. 

[«What chance would a petitioner have of reaching the Agent if it was 
known that the Darbar desired his approach to be barred ? And what position 
would he occupy when settling a boundary dispute among lawless Tbdkurs in 
opposition to the Darbar whose troops escorted him ? ” 

[In conclusion Colonel Keatinge reiterated his application for a guard of 
regular troops from Agra. If this were still considered undesirable, he pro¬ 
posed drawing on Deoli for a detachment. Under all circumstances he 
deprecated, “ the project of having Political Agencies guarded by Darbar 
troops.” 

[Government decided that if escorts were required, they should be supplied 
from “ the several political corps ” under the control of the Agent to the 
Governor-General both in Rajputana and Central India, and arrangements 
were made accordingly. 

[The subject was again brought up in 1874, when the Political Agent at 
Dholpur applied for an escort. In forwarding the application, the Agent to 
the Governor-General recommended the grant of “ a moderate escort suitable 
to the dignity of the Political Agent, ’’ and suggested that as the Deoli Porce 
was already fully employed, the escort for Dholpur might be drawn from 
Agra. The Government of India were of opinion that the objections to an 
escort being furnished by the Native State hardly applied to the case of a 
minority when the Political Agent was virtually the Government of the State. 
It was accordingly intimated to Sir D. Pelly that until the Dholpur Chief 
came of age, an escort from the State would be sufficient for all purposes.®] 

§ 700. Briefly these decisions appear to amount to this The escort of a, Poli¬ 
tical Agent in a Native State should^not 
Summary. ^ consist of State troops. Where 

an escort is necessary for a Political Agent in Central India or Bajptitana, it 
should ordinarily be furnished by one of the political corps. But an escort 
of State troops may suffice during a minority when the Political Agent is in 
charge of the State and has full command of the troops and establishments.^ 

§701. Having discussed the duties of Political Officers and the rulings 
The operation of the Income Tax Act relating to their escorts in Native States, 
in state territory. we have presently to consider the position 

of Europeans and others not in political employ when in State territory. By way 
of transition we may notice certain decisions as to the operation of the Income' 
Tax Act, No. II of 1886, in Native States. Under section I (I) the Act 
applies, “ within the dominions of Princes and States in India in alliance with 
Her Majesty, to British subjects in these dominions who are in the service of 
the Government of India, or of a local authority established in the exercise of 
the powers of the Governor-General in Council on that behalf.” The Act has 
been applied to the Cantonments of Bangalore, Baroda, Nimach, Nowgong, 
Mhow, and Deesa,* in all of which British jurisdiction is exercised. When so 
applied as a territorial law the Act would affect officials and those who are not 
offlmls equally. A Resolution of the Government of India in the Department 
of Finance, dated August 2], 1886, declared that the salaries of officers 
serving outside of British India whose services have been lent to, and wdiose 
salaries are paid by. Native States, are not liable to the tax levied under the 
Act.^® If the services of an officer have been lent to a Native State, and 
he is employed outside of British India, and his salary is paid partly by the 


® Pro, Political A, January 1870, Nos. 17-^6. 

Pro., Political A, August 1870, Nos. 1-8. ^ 

Pro., Political A, September 1874, Nos. 205-207. 

» This summary is in substance identical with the head- 
note of 1876, but the wording has been slightly altered. 


* Notifications, No. 2155-1., dated June 24, 1886, Nos. 
294-1. to 297-1., andNc, 300-1., dated January 26,1887. 
Pro., Internal A, May 1887, Nos. 38-96. 

Pro., Internal B, September 1886, Nos. 12-13. 
Tl)e Financial Resolution is No. 2650, dated August 21, 
1886. 
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Native State and' partly by the British Government, the tax is not leviable on 
the portion paid by the Native State. So also an allowance is exempt if it be 
paid by a Native State to an officer employed outside of British India on work 
for that State, even although his services have not been formally transferred to 
State employ. But these decisions are subject to the important proviso that if 
the Government of India be legally liable for the salary of the officer concerned 
and if the officer be serving under the Government of India and in receipt of a 
salary fixed by them, the mere fact that the salary is actually paid by a Native 
State will not exempt it from taxation under the Act.” Lastly, after very full 
discussion and in supersession of previous orders, the Government of India 
ruled on May 11, 1894, that the employes of Bailway Companies (not State 
Bailways), who serve, reside and draw their pay in Native States, are exempt 
from the operation of the Income Tax Act.’® It' is not necessary for the 
purposes of this Chapter to give an account of the discussions on which these 
various orders were based. 

§ 702. A great deal has already been said which bears on the position of 
The position of Europeans and Europeans and Americans and of British 
foreigners in Native States. subjects generally in State territory. 

Thus we have shown in paragraphs § 78 to § 80 inclusive that the British 
Government has a right to require from all Native States for all British subjects 
personal religious freedom and security from molestation within their own houses 
and on their own property. We have discussed at length in paragraphs § 81 
to § 94 the whole question of the employment of Europeans and Americans 
in Native States; and in paragraphs § 95 to § 100 the cognate question of 
dealings between Native States and capitalists or financial agents. In para¬ 
graph § 152 in connection with the orders regarding the arrest and surrender 
of deserters we have touched on the limited jurisdiction of a Native State 
over Native officers and soldiers of the British army. On this point we shall 
have something to add below, and we may notice here how we stand at present 
in regard to the holding of land and other immoveable property by Europeans 
and foreigners in Native States. 

§ 703. In the first place it is necessary to remark that the position is unde¬ 
fined and that it has not been thought expedient to attempt to define it. It will 
be seen from the summary of treaty provisions in paragraph § 81 that without 

the consent of the British Government, 
Holding of immoveable property by Hyderabad, Travancore, Cochin and 
Europeans and foreigners m State terrx- Bhartpur may not permit the residence 

of any European, and Gwalior and 
Sikkim of any European or American, in the territories of these States respect¬ 
ively. These provisions might prove to have some importance fn tlie present 
connection, because it might be argued that if the British Government have power 
to prevent the mere residence of a foreigner or European British subject in a 
Native State, a fortiori they have power to prevent, or at any rate to license, 
the acquisition by such persons of immoveable property in State territory. 
.This remark, however, is made merely with an eye to possible future contin¬ 
gencies and is not founded on any formal decision of the Government of India.” 
On the other hand, there have been communications with Kashmir which show 
that the British Government will protect British subjects against unfriendly 
obstruction in matters of trade and the acquisition of immoveable property for 
purposes of trade or other legitimate purposes in a Native State. In 1884 Mr. 
Bussell, a British merchant in Srinagar, who had been assured by the Officer on 
Special Duty in Kashmir acting with the sanction of the Government of India,” 
that he and his friends might “ count upon the full support and protection of the 
Cases of Messrs. Bussell and Neve, Kesidency in all matters of legitimate 
Kashmir, 1884-86. trade,” complained that he was liable 

at any moment to be turned out of the house where his business was conducted, 
and prayed that he might be permitted by the Kashmir authorities to pur¬ 
chase the house and land attached to it, as also another house which he used as 


Pro., External B, May 1887t Nos, 19»20. 

Pro., General B, January 1895, Nos. 198-200. 
® Pro., Internal A, July 1894, Nos. 60-66. 


See, however, the remark of Lord Lansdowne, dated 
August 27, 1892, in K. W. of Pro. September 1892, Noa^ 
76‘'S8, in the case of Mr. C. S. Ward, Hyderabad. 

** Pro.i Frontier A, September 1884, Nob. 206-210. 
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his priyate residence. Shortly afterwards, in February 1885, iilr. Neve, of the 
Church Missionary Society, represented that the right of the society to hold 
house property of any sort in Srinagar was at issue. There Was nO' doubt that 
in both cases the Darbar in various ways, which need not be detailed, opposed 
the acquisition of peiananent rights by the parties. The Government of India 
were reluctant to take up the particular questions in dispute till it was certain 
that no amicable arrangements could be arrived at: but they said to Sir Oliver 
St. John, the Officer on Special Duty in Kashmir,—“ The Government of India 
cannot allow the Darbar to impose upon British traders and other British 
residents in Kashmir disabilities to which they are not subject in any friendly 
State.” This Avas on March 21, 1885. On May 13, 1885, they discussed the 
matter more fully“ It is evident,” they wrote, “ that the Governmefit of 
India have a right to insist on His Highness giving to all classes of British 
subjects those facilities for trade which are extended to Kashmir subjects in 
British India, and this right is in no way affected by the circumstance that 
British subjects may have the privilege of a peculiar personal law or jurisdic¬ 
tion in Kashmir. Now among the essential facilities which are conceded to 
Kashmir subjects trading in British India, is the power of acquiring premises 
for carrying on their business. The Governor-General in Council therefore 
expects and requires that the Kashmir Darbar will extend to all British traders 
in Kashmir a fair measure of liberty and encouragement, and in particular it is 
necessary that such traders should be allowed to purchase or hire with complete 
freedom any private buildings which they may want for the purpose.of legitimate 
trade or occupation, or any private land for the erection of such buildings. At 
the same time the Government of India do not wish to insist upon the grant to 
European traders of any specified terms with regard to buildings in the possession 
of the Darbar; and they will leave it to the Maharaja to make such arrange¬ 
ments in this matter as may be fair and proper, in the earnest hope that His 
Highness will see the wisdom of not forcing upon the Viceroy the necessity of 
more detailed interference.” At the interview between the Viceroy and the 
Maharaja on January 14,1886, the Maharaja protested that to allow Europeans 
to purchase land in Kashmir would be an innovation likely to lead to very unfor¬ 
tunate results. The Viceroy, Lord Dufferin, replied that “ throughout British 
India, Kashmiri traders were free to purchase lands and houses, and that the 
British Government had a right to expect similar treatment for its European 
subjects in Native States. The whole of India, from the Himalayas to Cape 
Comorin, now formed apart of Her Majesty’s Empire, audit was absurd to sup¬ 
pose that Her Majesty’s European subjects could be subjected to disabilities of 
this kind in one of the feudatory States of the Empire.” In a khaHta of March 
16, 1886, recapitulating the results of the interview. Lord Dutferin wrote,— 
“It is necessary that British traders i,a Kashmir territory should be allO'Wed all 
reasonable facilities : and among siioh facilities must be included the power to 
buy or hire suitable buildings for carrying on their business, and to acquire land 
for the erection of such buildings. Your Highness objects to the decision on 
the ground that the existence in Kashmir of a large colony of resident Euro¬ 
peans, who would not be subject to the jurisdiction of your Courts, would be 
sure to involve the State in serious complications. But the colony would be 
equally resident in Kashmir, and equally free from the jurisdiction of your 
Courts, whether they lived in houses supplied by Your Highness or in houses 
belono-ing to themselves; and however this might be, it is not possible that any 
Native slate in India can be allowed to prevent British subjects from enjoying 
in any part of the Empire so common and necessary a right.” 

§ 704. Later on in the same year the Murree Brewery Company asked 
whether in consequence of any understanding with the Darbar, they had a 
ri«-ht to acquire in Kashmir land which they wanted for hop plantations. The 
’’ reply was in the negative. The Company 

The Murree Brewery, 1886. further asked whether, in the absence of 

any such understanding, the Government of India would support them in aU; 
application for land which would, be used solely for trade purposes. On this 
point the answer was that the Governor-General in Council would not be dis- 
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Pro., Secret F, April 1885, Kos. 214-241, 


Pro., Secret K, November 1887, Nos, 205-27< 
Pro,, Secret E.; July 1886, Nos. 423-428. 




posed to insist upon the sale or lease to the Company of land, the property of 
the Kashmir State, hut that if private owners were willing to sell or lease 
land, the matter would be taken into consideration.^® 

§ 705. In 1892 a complaint was made by Mr. 0. B. Ward, a citizen of the 
United States and a Missionary of the Methodist Episcopal Church, residing in 
Hyderabad territory. About 1889 Mr. Ward obtained privately, without 
iur« lOQo reference to the Hyderabad Government 

or the Resident, a twenty-three years 
lease of a village in that territory from a local landowner or official called a 
Deshpandia to whom the village had been granted by the Nizam. Mr. Ward 
repaired a tank and brought land under cultivation. The Nizam’s Government 
ordered the district officials to eject him, but the order was not enforced. The 
Nizam’s Minister in a letter to the Resident said-—“There has been no definite 
notice issued by His Highness’s Government practically prohibiting the acquisi- 
lion by Europeans and foreigners of landed property in His Highness’s terri¬ 
tory, hut this appears to have been an understood and recognised practice.” 
The Resident, Mr. Plowden, in his report observed—“ Inasmuch as we do not 
allow, for reasons of policy, foreign nations to accredit representatives of 
their own to Native States in India, we are bound to give Mr. Ward the 
benefit of British protection and of tlie Resident’s good offices to a reasonable 
extent.” Mr. Plowden also drew attention to the question of principle 
whether any Native State should be permitted by rule or custom to prevent 
subjects of Her Majesty from acquiring land within its limits. 

The Resident was requested to keep himself informed about the case so 
that Mr. Ward might not be molested or unfairly ousted from his village. 
Apparently the particular case must have ended well for little more was heard 
of it. 

The question of principle was considered at leisure in the light of the 
Kashmir case and the various other proceedings, including the treaties with 
different States, referred to in the preceding paragraphs. No further official 
orders were issued, but the Resident was informed that the Viceroy, Lord 
Lansdowne, had decided that it would he better not to issue any general orders 
but to treat each case of acquisition of land by British subjects in Native 
States as it arises.^® 

§ 706. Returning now to the question of the residence of Europeans, 
other than officials, in Native States, we may note the case of Mr. Currie 
in Bhopal, 1886. Mr. Currie, a Eurasian British subject, had been a telegraph 
Residence of Europeans in Native signaller and was imprisoned for divulg- 
states; Mr. Currie’s case, Bhopal, 1886. jjjg g, telegraph message. He was then 

employed as a guard on the Rajputana-Malwa Railway and was dismissed. 
In April 1886 he was engaged in Bhopal in trying to obtain money^ from 
the Barbar. By the order of an officer who was temporarily carrying on 
the current duties of the Political Agent, the Bhopal Minister informed 
Mr. Currie that he must leave Bhopal within 24 hours. Mr. Currie did not 
leave, and apparently stayed on in Bhopal till August 6, 1886, when he 
seems to have gone away of his own accord. Meanwhile on the same day the 
Government of India gave the following instructions to the Agent to the 
Governor-General in Central India:—“ In the opinion of the Government 
of India a Governor-General’s Agent has no authority of his own motion to 
prohibit the residence of a British subject in the States within his jurisdiction. 
Further, the Government of India consider that a Political Officer—even where 
his interposition is requested—cannot properly take an active part in the 
expulsion from a Native State of a British subject whose presence is objection¬ 
able. It is the business of the Darbar to take the necessary steps for this 
purpose. The duty of the Political Officer is merely to sanction the expulsion, 
and to see that it is managed .without unnecessary violence or scandal. Finally, 
when a Political Officer has come to the conclusion that the removal of a 
British subject from a Native State is desirable, he should ordinarily refer to 
the Government of India before taking final proceedings in the matter. This 
course is especially necessary when there is any chance of the Darbar being 
defied and of a controversy arising.” 


“ Pro., Secret E, October 1886, Nos. 42-67. 
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I7d. 

This decision does not appear to be applicable in Kashmir. By Notifica¬ 
tion No. 86-E. of January 13, 1888, the Government of India prescribed tor 
observance by Europeans, Americans and Australians in Kashmir territory 
rules which relate chiefly to limits of travel in that territory and to compliance 
witli the customs and regulations of the country. The twelfth^ and last rule 
stands thus^"“The Eesident in Kashmir is authorised to require any 
subiect to these rules, who breaks any of them, to leave the territories ot His 
Highness the Maharaja of Jammu and Kashmir. If any such requisition on 
the part of the Resident is not-'at once complied with, the matter will be 
reported by him for the orders of the Governor-General in Council. 

It is material to note that these rules received the consejit of the Maharaja, 
so that, if the Residentin accordance with them were to require a European 
to leave Kashmir, the requisition would be made in the exercise of a power 
delegated to the Resident by the Governor-General in Council and acquired from 
the Kashmir Darbar. This point, however, has not been settled by the Govern¬ 
ment of India and is suggested to reconcile two decisions which might at farst 
sifht appear to be at variance with each other. We have elsewhere imerred 

paragraph §517 above) that the POwer of expelling European British 
subiects, vested in the Resident by the rules of 1873, still holds good notwith- 
standing tlie reconstruction of British jurisdiction in Kashmir by the notifica¬ 
tions of 1891. . ■ T 

§ 707. The deliberate omission of Lord Lansdowne to give any general 
orders in the case of Mr. Ward makes it doubtful whether there can be said to 

he as yet any settled practice or policy of 
eummary. Government of India in the matter of 

the acquisition of immoveable property by Europeans, Americans and Austra¬ 
lians in Native States. But the case of Mr. Ward was one of the acquisition 
of agricultural land by a citizen of the United States. The Kashmir ca^ of 
Mr.'Russell related to the acquisition of building land and buildings by a 
British subject. . If the case,of Mr. Russell and the subsequent general com¬ 
munication's with the Maharaja constitute a good precedent, there seems to 
be sufficient ground for the first of the propositions noted in the following 
summary:— 

(1) W'hen « Sfitish subject resides in a Native State loith^ tlte hnotvledge 
and approval of the British authorities and a private person in that State is 
prepared to sell or let to him any building or bmlding land for the purposes^ 
any legitimate trade or occupation, the British Government loill not permit the 
Native State to refuse to the British subject the right of purchasing or htnng 
the property. 

(2) If it is desirable to remove a British subject from a Native State, the 
needful steps should be taken by the Darbar and the Political Officer should 
confine himself to sanctioning the expulsion and seeing that it is managed without 
unnecessary violence or soandal. Me should, however, refer to the Government 
of India before taking final proceedings in such a matter. 

(5) This decision is not in all respects applicable to Kashmir, where a 
special power in certain cases has been conferred on the Besident with the con¬ 
currence of the Darbar. 

§ 708. In showing to what extent International Law may be applied^ in 
dealing with questions between the Paramount Power and the Subordinate States 
we mentioned the facts of the Quilon sepoy’s case, Travancore, 1884. It will be 

* remembered that the sepoy was charged 
St 29 %lef Na and sSS with having committed culpable homicide 
of the British army in respect of offences within the local limits 01 the jurisdiction 
committed in State territory. Travancore Courts, and the question 

was by whom he should he tried. It appeared to be clear that a Court-Martial 
would have jurisdiction to try the offence under Article 171 of the Indian 
Articles of War (Act V of 1869); and equally clear that neither this Article, noi- 
anything ehse in the Act, took away any concurrent jurisdiction which the 
Courts of a Native State might be capable of exercising. Whether the Courts 


*0 Fro., External A, February 1888, Nos. 21-25, 
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of the Native State ought to exercise their concurrent jurisdiction was a ques¬ 
tion depending not on any British law, but on political considerations. The 
exact circumstances under which the offence was believed to have been com¬ 
mitted were not known to the Government of India when they gave their deci¬ 
sion which was conveyed in a telegram ® of -Tune 13, 1884. “ If Piehimuthu,” 
they telegraphed (Piehimuthu was the sepoy’s name), “ was with his detach¬ 
ment at the time when the offence was committed, and the circumstances which 
led to the commission of the offence were connected with the performance of his 
ordinary duties, such as making requisitions for supplies, he should be tried by 
Court-Martial. If, on the other hand, he was straggling off by himself, and the 
offence, or the circumstances leading to it, could not be reasonably connected with 
the performance of his duties, he should be surrendered to the Darbar for trial. 
If the ascertained facts leave any doubt as to whether the case falls within the 
former or the latter alternative, the presumption should be in favour of the 
former,” This decision was given with reference to a State where the Courts 
are good, and it was subsequently superseded by the ruling, communicated 
to all chief political authorities, in Hardit Singh’s case ® which we have 
abstracted in paragraph § 152 when dealing with the power of Native States to 
arrest, but not forthwith to punish, for desertion Native soldiers of the British 
army in State territory. The decision.in Hardit Singh’s case has lately been re¬ 
affirmed in connection with a reference from the Resident at Hyderabad asking 
for orders on the question of juiasdiction in regard to offences committed by 
Native soldiers of the British army either within Cantonments and Hyderabad 
Contingent stations or outside the limits of these places in territory directly 
under the authority of the Nizam. ” Owing,” sajd Mr. Plowden, the Resident, 
“ to the want of adequate judicial machinery in the Contingent stations, sepoys 
belonging to that force ” {Ke., the Hyderabad Contingent) ” have in the past 
not infrequently been handed over to the Nizam’s Courts to be tried for offences 
committed within station limits. Local circumstances have, however, within 
the last two or three years materially changed. Regular tribunals have been 
established in all Contingent stations, while at the same time, owing to the 
larger number of officers belonging to Contingent regiments and to the 
increased accessibility of the places at which they are quartered, the facilities 
for assembling general Courts-Martial when necessary are now much greater 
than they were a few years ago. This being so, I think the time has come 
when we may make it a rule under no circumstances to admit the jurisdiction 
of the Nizam’s Courts over sepoys of the Contingent charged with the com¬ 
mission of non-military offences within stations of the Contingent. That we 
have the right to reserve jurisdiction in such cases exclusively to ourselves 
there can, I think, be no possible doubt.” The case of an offence committed 
by one of our sepoys within the local limits of Hyderabad jurisdiction was not 
so clear. Mr. Plowden explained how he understood the orders governing such 
a case and added the supposition that the principles of those orders would be 
equally applicable to all our native soldiers whether they belonged to the 
Contingent or the regular army. The material part of the reply * was that in 
Hardit Singh’s case the Government of India had decided “ that the jurisdiction 
of Native State Courts over Native officers and soldiers of the British army 
should be strictly and exclusively limited to the following cases :— 

(i) When a Native soldier while on leave within a Native State com^ 
mils an offence which renders him subject to arrest •, or 

{ii) when a Native soldier while on leave within a Native State is 
arrested for an offence committed by him in that State on some previous occa¬ 
sion : provided that the offence so committed is one of those entered in the 
schedule to the Extradition Act.** 

This reply is in itself a sufficient summary of the present matter. 

§ 709. The principle of the decision in the Quilon sepoy’s case was practi- 

Limited jurisdiction of the Eathia- cally followed in 1891, when the Maharaja, 
war States over the Kathiawar of Bhaunagar appealed against the orders of 
Agency ouce. ^ ^ ^ Bombay Government in the matter of 

the exercise of criminal jurisdiction by the Bhaunagar Courts over the 




* Pro., Internal A, April 1885, Nos. 11-25. 


I 


* Pro.,Internal A, Juno 1892, Nos. 130-135. 

* Pro., Internal A, June 1894, Nos. 223'224« 
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Kathiawar Agency Police. In paragraph § 26 we have already mentioned an 
incidental decision in this Bhaunagar case to the effect that Native States 
must not submit joint petitions. The Kathiawar Agency Police took the 
place of the Gaekwar^s Contingent and the jurisdiction over the men oi that 
force-so it was held by the Bombay Government, though the point was dis- 
puted-rested with the Political Officers. In 1885 the Bombay Government 
ruled that as regards criminal jurisdiction, members of the new force should be 
dealt with for offences by the same Courts which dealt with members of the 
Gaekwar’s Contingent, for which the new Police had been substituted. When 
Bhaunagar and other States protested against this order and the interpretation 
put upon it by the local officers, the Bombay Government defepded it on the 
ground, amongst others, that various enactments ® recognise or have recognised 
the iurisdiction of the Crown over its servants in Native States. A Bombay 
Government Resolution of May 13, 1889, also quoted the Government ot 
India Resolution No. 158-J., dated August 8, 1871, which declared in para- 
graph 11 that “ jurisdiction should remain with the Political Agent m all 
cases in which the accused are servants of the British Government or servants 
of the Political Agent, or of any officers of Government officially employed 
within the State, whether the accused be a British subject or not. This passage 
was considered in the Quilon sepoy’s case and it was not treated as an absolutely 
binding authority, because its effect had been much qualified by the subse¬ 
quent legislation of 1872 and 1879 and by the rules which had been made 
and the practice which had been adopted under the Extradition Acts of those 
years. The Quilon sepoy’s case was duly referred to when the amieal of the 
Tbakur of Bhaunagar was before the Government of India. Bombay 

Government were “ willing to allow the Courts of a Native State, having 
iurisdiction, to take cognisance of an offence alleged to have been committed 
bv an A'^ency policeman when on leave, and while he is disconnected from his 
official duties.” To this concession no objection was taken by the Government 
of India ” But,” they said, “ for obvious reasons charges brought against 
men on duty cannot be treated in the same way. Such cases should, no doubt, 
if they are of any importance, be tried in the Courts established or continued 
bv the authority of the Governor-General in Council^lat in to say, in the 
Agency Courts over which the Political Officers preside. The Government of 
India, however, suggested that if the offence alleged were of a trifling 
character and not connected with the official duties of the accused, it Je 

advisable for the Agency Courts to leave the State Courts to deal with the 

offender. , _ 

The result is that wBvnheTs of the Kathiawo/t' ^genoy Police Fovce ttfe 
amenable to State Qomtsfor offences committed while they are on leave or absent 
from duty in State territory. But in the case of serious offences committed while 
they are on duty, they must be tried by Agency Courts only; though for petty 
offences unconnected with their official duties, they may be tried by the State 

Courts. 

These rules allow State Courts a wider jurisdiction than in the case of 
Native soldiers of the British army; but it is obvious that different considera¬ 
tions apply to a police force such as that of the Kathiawar Agency.® 

5 T'lO We said in paragraph § 444 that we would notice farther in this 
Chapter the present defect in thp criminal law applicable to servants of the 
British Government in respect of things done in State territory. In 1890 one 

Natwarrai Mulrai, a Baroda subject, in 

Alien servants of the British ^vern- service of the Bombay Government 

under^^the Indian Penal Code commit* as reader to a Superintendent of Survey, 
ted in State territory. charged under section 161 of the 

Indian Penal Code with having taken a bribe in the State of Cambay. He 
was convicted of this offence by a Magistrate in the Ahmadabad District, but on 
. anneal the conviction was reversed by the Sessions Judge, whose decision 
was upheld by the Bombay High Court. It is true that section 4 of the 
Indian Penal Code declares that offences committed by a servant of the Queen 
within a foreign allied State shall be punishable under the Code, but section 


» The Indian Penal Code, sec. 4.; 24 & 25 1 

see. 22; Act I of 1849, sec. 2, repealed by Act XI of 1872. | 
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188 of the Code of Criminal Procedure omits to givre British Courts jurisdiction 
if the servant of Q-overument happens not to be a subject of the Queen. That 


section relates to the liability only of British subjects for offences committed 
out of British India. If Natwarrai Mulrai had been a Native Indian subject 


of Her Majesty, the Ahmadabad Magistrate would have had jurisdiction to try 
him. As it was, he had none. The Bombay Government brought the matter 
to the notice of the Government of India, who, after some correspondence, 
in the course of which it was reported that the case was not an isolated one, agreed 
that legislation should be undertaken. It has thus been decided to amend sec¬ 
tion 188 of the Code of Criminal Procedure so as to render all servants of the 
Crown, wliether subjects of Her Majesty or not, punishable by Courts in 
British India for offences committed outside British India.' 


^ Pro., Intoriial A, October 1891, Nos. 106-200. 

„ March 1892, No». 111-116. 




CHAPTER XXI. 

TREATIES AHD AGREEMENTS. 


§ 711. In this Chaptef we propose to state the rules which have been pre¬ 
scribed by the Government oT India for the 
Introductory. execution of treaties and agreements with 

Native States and to show that ordinarily the sanction of Government must be 
obtained before negotiations for the conclusion of treaties or agreements are 
commenced. We shall also touch slightly on the powers of the Governor- 
General in Council and other authorities to make treaties with States of the 
internal protectorate. Of late years sanads and kharitas have frequently been 
preferred to treaties as the means of placing on record an understanding arrived 
at between the Paramount Power and a subordinate State. In some cases, 
usually because the transaction was petty, when there has been such an under¬ 
standing, a formal agreement betw'een the British Government and the State 
concerned has not been considered necessary; and the record of the affair has 
taken the form of an arrangement concluded between the State and some 
subordinate British authority. Conventions or treatie.s with petty States are 
not approved. lu several cases it has been considered advisable to exclude 
India from participation in treaties with Poreign Powers, principally on account 
of the system of relations which exists between the British Government and its 
feudatories. The Government of India have occasionally discussed questions 
bearing on the interpretation of treaties; and it is a well-known principle that 
a departure may he made from a treaty stipulation by the mutual consent of 
both parties to the document without any formal or express alteration in the 
terms of the document itself. All these are points which we are about to 
illustrate from records later in date than the Mutiny. 

§ 713 . In 1884 the Bombay Government forwarded two revised agreements 
instractioTiB of 1884 relating to the signed by the Eajas of Dharampur and 
execution of treaties and agreements. Jauhar, of which the object was to bring 
those States within the extradition convention executed between the British 
and Portuguecse Governments. The agreements were found to be defective in 
certain particulars, and in returning them for revision, the Governor-General in 
Council made these remarks ^:— 

“ The Government of India attach much importance to the observance of 
the formalities which have been recognised as applicable to the execution of 
treaties and formal agreements with Native States. The usual procedure, after 
the terms of the agreement have been settled by negotiation, is as follows:— 
The agreement is headed by its title and object, and the names of the contracting 
parties and their executing agents, if necessary, are recited. Then follow the 
articles as agreed upon. Duplicates are engrossed on parchment either by the 
officer negotiating the treaty, or in the Foreign Offloe, and after formal signa¬ 
ture and execution by the contracting parties, both copies are transmitted for 
ratification. One copif is then sent back to the Political Agent for delivery 
to the State, and the other is sent for record among the archives of this office. 
The English version can alone be taken as the accepted text, and all agreements 
must be executed in English. It is also necessary to bo precise as to the titles 
used by the Native Chief which should only be those that are formally recog¬ 
nised by the British Government.” 

In acknowledging these instructions the Bombay Government put some 


> To BombaV, No. 92M., dated March 18. 1884. 

Pro. A, Political I, Marcli 1884, Nos. 40-41. The cir¬ 
cumstances under which the Dharampur and Jauhar 


afrreements were made are fully explained in paragraph 
§ 756 below. 






tjuestlons wliiclv had been raised by the Bombay Remembrancer of Legal 
Affairs, and to these the Government of India returned the following reply 
“I am directed to acknowledge the receipt of your letter No. 3536, dated 
the 8th July 1884, requesting to be furnished with instructions on the following 
points, :— 

(1) In what name agreements with Native States should be entered into 

on behalf of Government. 

(2) Whether or not the honorific titles and prefixes of the contracting 

parties should be given in the heading of the agreement. 

(3) Whether the term ‘ British Government ’ may be used in the 

body of the agreement to imply the ruling power in India. 

“In reply I am to state that ‘ British Government * should be used op 
behalf of Government as a contracting party in agreements with Native States j 
that the personal as well as the dynastic titles of the Euler of the Native State 
should be used, but the treaty should, unless the,agreement is intended to be 
a personal one only, also be so drawn as to bind the heirs and successors of the 
contracting Chief or Government; lastly, that the terra ‘ British Government ’ 


may be used in the 
India. 


body of the 


agreement 


to imply the 


ruling 


power ‘‘ IB 


§ 713. The passage in italics in paragraph § 712 above was a repetition of old 
Instructions of 1884 compared with orders communicated to the Agent to the 
the instructions of 1868. ^ Governor-General, Rajputana, in 1868. 

A good many of the Rajputana Extradition Treaties were executed between 
1867 and 1869 and some which contained erasures and interlineations were 
returned for correction. The words reproduced in the instructions of 188^ 
occur in a letter No. 621, dated June 17,1868, written bn receipt of a duplicate 
copy of the Extradition-Treaty with Jhalawar. There are two small differences 
iu the expressions used. The letter of 1868 refers to ratification ^'by'the 
Viceroy and Qovernor-GeneraV' -, and to the Agent to the Governor-General 
in place of the Political Agept. The omission of the reference to the Viceroy 
and the substitution of the Pnlitical Agent for the Local Government, appear . 
to have been made for the purpose of avoiding the question whether the Gov¬ 
ernor of a Presidency can ratify a treaty.. The point avoided is not perhaps a 
very important one, for notwithstanding the old statutory provisions ^ of 1793, 
it is in practice well understood that all treaties or agreements with Native States- 
must he submitted for ratification by the Viceroy or approval and confirmation 
by the Government of India. Indeed the statute of 1793 requires that even 
if a treaty be made by the Government of a.Presidency or other Local Govern¬ 
ment in a case of emergency qr imminent danger, the treaty shall, if p.ossible, 
contain a clause subjecting it to the ratification of the Governor-General in 
Council. The exact terms used to the Agent to the Governor-General, Rajpnt- 

Inatructions of 1868 repeated in 1878. 1868 Were repeated to all chief 

, political authorities, including Local 

Governments and Administrations, by a circularV Nos’. 1625-26-P., dated 
August 7, 1878; and copies of the instructions given in 1884 to the Bombay 
Instructions of 1884 .communicated Government were communicated foV 
1892^ *“““1®** Government in 1887 and guidance to the Punjab Government in 

1887 and 1892 in connection with a sup¬ 
plementary agreement relating to the lease of the Chamba Forests,® and with a 


^ Foreign Department, to Bombay, No. 3044-T., dated 
August 11, 1884. Pro. A, Political I, August 18S4, 
Nos. 159-161. 

« “ And be it further enacted, that it shall not be lawful 
for the Governors and Counsellors of Port Saint,George and 
Bombay or of any other subordinate settlement re-spectively 
to make or issue any order for commencing hostilities or 
levying war, or to n«goci«te or conclude any treaty of peace 
or other treaty with any Indian Prince or State (except in 
cases of sudden emergency or imminent danger, when it 
slnill appear dangerous to postpone such hostilities or 
treaty), unle.ss in pursuance of express orders from the said 
Governor-General in Conneii of Fort William aforesaid, or 
from the said Court of Directors or from the said S«*ciet 
Committee by the authority of the said Board of Commis¬ 
sioners for the afi’airs of India; 


“And every such treaty shall, if possible, contain.a. 
clause for subjecting the same to the ratification or 
rejection of the Governor-General in Cpnncil. of Fort 
William aforesaid and the said Governors and Coun¬ 
sellors and other officers of the said Presidencies of Fort 
Saint George and Bombay or other settlements respectively 
are hereby required to pay and yield obedience to aU 
such orders as they shall from time to time respectively 
receive from the s>4id Gi>vernor-General in Cnuncil of Fori 
William concerning the matters aforesaid,” etc., etc.—33, 
George III., Chap. 62, Sec. 43. 

* Pro., Political B, August 1Q78, No. 4, 

• Pro., Internal A, March 1888, Nos. 649-662. 
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revised agreement with the Raja of Maudi providing for the collection by the 
Forest Department of waif tiniber in the river Beas.« 

' § 714 In the correspondence of 1867, 1868 and 1869 relating to the Rajpu- 
tana Extradition Treaties considerable importance appears to liave been attached 
to the docnments being dulv sealed. In several cases' the Agent to the Governor- 
Orders relating to the sealing of General was asked for duplicate copies 
treaties. of treaties “signed and sealed.” In 

June 1868 the Governor-General in Council refused to ratify the Jaipur 
Extradition Treaty, as it had then been forwarded, because it bore no seal.® On 
receipt of the Bundi Extradition Treaty,® the attention of the Agent to the 
Governor-General was drawn “to the absence of the State seal, which is essen¬ 
tial and should always be attached to such documents,” and after some fur¬ 
ther correspondence in connection with this treaty, the Governor-General in 
Council anticipated* *® that the Chief-would make “ no objection to affixing his 
si^-nature and seal to the document.” In 1871 when the treaty concerning 
certain territorial exchanges was made with Sindhia, the Officiating Agent to 
the Governor-General, Central India, omitted to get the seals of the ACaha-r 
raia and tjie Dewan affixed and to affix his own. Lord Mayo, the Viceroy, 
who bad affixed his own signature and seal, thought that these omissions must 
be rectified, and the Foreign Secretary wrote to the Officiating Agent to the 
Governor-General accordingly.** Whether equal stress would now be laid upon 
the formality of sealing a treaty is not clear. It will be observed that the 
orders of 1884 addressed to Bombay prescribe signature, but are silent on the 
subject of sealing. 

§ 715. The statements in the orders of 1884 that “ the English version can 
, , /, alone he taken as the accepted text, and all 

Treaties and agreements must be exe- ^ ^ ^ j a 

outed in ^English, and the lEnglish ver- agvCBKYhdViis fiiust 06 6X662^16(1 tU J^iigltshy 

Sion is the accepted text. are also in accordance with former rulings. 

During the course of the Rajputana extradition negotiations the Maharao 
Raja of Bundi urged that the purport of the Bundi Extradition Treaty should 
be noted marginally in Urdu by the side of the English version. The Politi¬ 
cal Agent, Haraoti, saw no objection and drew up the treaty in the desired 
form. Upon this the Government of India observed *® that there was “ ]jo 

objection to the translation of the treaty 
The Bundi case, 1868. Bundi Chief’s information,” but 

that “ in accordance with usage, the English version can alone be taken as the 
accepted text.” 

§ 716. The same principle was affirmed in 1871 during the negotiations for 
the territorial exchanges with Sindhia just mentioned in paragraph § 714. Wo 
have described the facts of the case in paragraph § 19. It will be remembered 
that Sindhia relinquished certain ancestral villages in the Decean, which we 
ceded to the Nizam, and acquired certain villages of the North-Western 
Provinces. [The terms of the cession having been settled, a treaty was drafted 

in English and submitted to the Maharaja 
Thu Gwalior Exchange case. 1871. signature by the Political Agent 'at 

Gwalior. At this point an unexpected difficulty cropped up. His Highness 
positively declined to sign the treaty with an English draft only, and claimed 
that the same procedure should be followed as in the case of the treaty of 
1860. That treaty was drafted in English and Urdu. The two versions jof the 
several articles were disposed side by side upon the same sheet in separate 
columns, and Lord Canning’s signature was placed under the English version, 
while Sindhia subscribed the Urdu. 

[General Daly’s dexterous solution of the difficulty was reported** by him¬ 
self in the following words:— 

[“ I found the treaty with the Political Agent, the Maharaja having 
returned it untouched. I sent for the Dewan, and, having heard what he had 
to say, explained the object of Government in having the treaty in English, 


• Pro., Internnl A, December 1892, Nos. 154-164. 
2 ,, Political A, Septem* er 1868. No. 242, 

• ,, Sopiember 1868, No. 253, 

• « • July 1869, No. 165. 

» „ July 1860, No. 16a 


Pro., Politicnl A, May 18^2. No. 163. 

M „ „ July 1869, No. 165. Tlie ozded 

was dated Mhv 26, 186a 

« Prow, Political A, May 18V2, No. 152. The report li 
dated December 7,1871. 






nmsT/fy 



181 


and in languasfe wliicli could admit of no question. The Dewan produced the 
English and TJrdu treaty of 1860, and pointed to the Maharaja’s signature 
beneath the Urdu. I asked him to read what the Maharaja had signed; when 
he admitted that neither His Highness nor himself understood a-letter of 
Urdu. The absurdity of contending for a version in a language not under¬ 
stood was so palpable that the Dewan said he would go to the Maharaja at 
once and explain our conversation. The result was that a f^w hours after¬ 
wards the treaty was sent for and signed by His Highness without com¬ 
ment. 

[“ I told the Dewan that if His Highness desired to possess a careful 
translation in his own language, I would send the treaty to the Mahratta 
Translator of the Bombay Government for the purpose; and, should a desire 
be expressed, this can still be done, but the Maharaja, as well as his Dewan, 
was at last fully aware of the ridiculous position assumed, and sent a message 
that he would give me no further trouble about it.”] 

§ 717. In 1874 it was necessary to obtain the consent of the Idar Darbar to 
mu .X. X- • T., ttie construction of a weir in the river 

Hathmati and ot a canal through Idar 
limits. An agreement was accordingly obtained from the Idar State, drawn up 
in vernacular. It was, after revision, signed by the Maharani, and approved 
and confirmed by the Government of India. The original vernacular document 
was retained for record in the Foreign Office, and in forwarding to the Govern¬ 
ment of Bombay a translation of the agreement, the Government of India’^ 
said— ‘*In future all agreements between the British Government and Native 
States in India should be executed in English’* 

§ 718. It may be noted here that in expressing approval of the draft of the 
treaty for territorial exchanges with Sindhia the Government of India remarked— 
Only permanent transactions should Nor has any notice of the adjustment 
be recorded in treaties. of past accounts for mesne profits been 

inserted in the treaty, as the matter will be settled by a cash payment, and it 
is advisable that only permanent transactions should be recorded in the treaty. 

“ Nor is there need of any record in the treaty of the value of the com¬ 
pensation for the Cantonment at Morar, or of that of the villages in Hyderabad 
territory belonging to Maharaja Sindhia, or of the jagir of Anai, which is to 
be made over to the Dewan of Gwalior, It is quite sufficient that His High¬ 
ness has accepted the transfer of the villages belonging to the British Govern¬ 
ment in satisfaction of all claims.” 

§ 719. One very small point conneoted_^with the formalities to be observed 
Treaties and agreements may be exe- oD. executing treaties and agreements was 
outed in triplicate. practically settled in 1887. In submitting, 

for ratification by the Viceroy, an agreement executed by the junior Chiefs of 
Kurundwar in regard to the excise administration of their State, the Bombay 
Government explained that the document was submitted in triplicate (instead 
of in duplicate as the orders of 1884 require), because it was considered desirable 
that all agreements of the kind should be placed in original amongst the 
records of the Bombay Secretariat. The Government of India made no objec¬ 
tion, and returned one counterpart for use in the records of the Bombay 
Government, and another for delivery to the Chiefs concerned. The third 
counterpart was deposited in the Foreign Office.’® 

§ 720. We have mentioned in paragraph § 713 the agreement of 1887 supple¬ 
mentary to the Chamba Forest Lease and the lease made in 1892 by the Raja of 
Mandi assigning to the British Government the right of catching, collecting and 
disposing of waif timber on that portion of the River Beas which passes through 
Treaties and agreements with Baling Mandi territory. These' documents were 
Chiefs are acts of state. expressed in technical phraseology and 

drafted throughout in the style used by English lawyers in the preparation of 
instruments of lease. Both documents had been drawn up or approved by the 
Punjab Government Advocate, and the Mandi lease of 1892 was a revised 
edition of a lease of just the same lawyer-like workmanship which had been 
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executed in 1884 to give effect to an arrangement sanctioned by the Govern¬ 
ment of India, but which had not then been submitted to that aitthority. The 
Mandi lease began— This Indenture mndiQ the first day of February one 
thousand eight hundred and ninety-two between His Highness Bijai Sen, Raja 
of Mandi (hereinafter called the lessor), of the one part and the Secretary of 
State for India in Council (hereafter called the lessee) of the other part: whereas 
the said lessee is desirous of obtaining complete control over the catching^'col¬ 
lection and disposal of waif timber on that portion of the River Beas, etc,, etc. 

. And whereas the said lessor has agreed to and accepted the said proposals ; 

Now this Indenture witnesseth as follows —The terms of the agreement were 
then set out in the same style. The Government of India did not object to the 
draft, but remarked that its form was unusual and directed that the agreement 
should run in the name of the “ British Government ” rather than in that of the 
Secretary of State for India in Council. Such a question of mere form may seem 
slight, but it is in reality not without importance; for assuredly nothing should 
be done to obscure the fact that treaties and agreements with Ruling Chiefs are 
acts of State, wholly performed and continued in a sphere of political negotiation 
and authority, beyond the reach of British Courts either to enforce, to modify, or 
to interpret. ‘ 

§ 721. This doctrine appears to be implied in the Banganapalle succession 
The Banganapalle Succession case, case, 1870. The fortieth section Of the 
1870. Act of Parliament,“ which in 1868 

transferred the Government of India to the Queen, empowered the Secretary 
of State for India in Council “ to sell and dispose of all real and personal estate 
whatsoever for the time being vested in Her Majesty ” under the Act. It was 
considered that the law so enacted prevented Local Govemments and officers in 
India from entering into and executing certain contracts, and assurances which 
they had previously been competent to enter into and execute on behalf of the 
East India Company; and in 1869, another Act of Parliament was passed to 
remove this difficulty. Power to execute the contracts and assurances was 
vested in the Governors, Lieutenant-Governors and various other officers, and 
the mode in which "this power might be exercised was defined. Practically the 
requirement was that the instruments of contractor transfer and the like should 
“ be expressed to be executed on behalf of the Secretary of State in Council, by 
or by order Of’’ the Local Government. In 1868 Mr. \Nortbn, the Advocate- 
General, Madras, brought to notice that the title-deeds issued to holders of 
inams in the Madras Presidency were defective, because they purported to be 
executed by the Inam Commissioner on behalf of the Governor in Council and 
made no mention of the Secretary of State.- Soon afterwards the Madras Gov¬ 
ernment referred to the Advocate-General a draft sanad which they proposed to 
issue for the Banganapalle yoityir. The Advocate-General, having in view the 
opinion which he had lately given about the title-deeds, advised that the 

Banganapalle sanad should run in the name of the Secretary of State. It may 
be mentioned that Ghulam Ali Khan, Nawab of Banganapalle, had died on 
October 7,1868, and that there had been a dispute as to the succession which 
the Madras Government had decided in favour of Fateh Ali Khan, the nephew 
of the late Chief. The circumstances of the dispute, however, are not here 
material. The Madras Government proposed to issue a sanad to Fateh Ali 
Khan similar to the Banganapalle sanad of 1849, but with additions to 'bring it 
into conformity with the advice given by the Advocate-General. Banganapalle 
is unquestionably a Native State, and the mere fact that it is sometimes called 
a jagir no more removes it from the category of States than the like designation 
removes from that category the possessions of the Southern Mahratta Jagirdars. 
Mr. Aitehison, the Foreign Secretary, noted—“ It will be. a great misfortune 
if the name of the Secretary of State is introduced into such sanads. If any 
name is substituted for that of the Local Government or the Viceroy, it ought 
only to be the name of the Queen. It seems to me that Banganapalle, which 
is a Native State, stands on a totally different footing from inams in our own 
territory, and that the construction of law which applies to contracts and 
agreements regarding inams (which are real property vested in the Crown) has 

M 21 & 22 Vic., chap. 106. I Printed in Aitehison, VIII, pp. 99-100. 

17 22 & 23 Vic., ebap. 41, | 
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no application whatever to a sanad of succession to a Native^ State, which is 
in all essential respects a treaty, the power to conclude which vests in the 
Government of India and in the Local Governments with the previous consent 
of the Government of India. With all deference to Mr. Norton I doubt 
whether the law which he quotes has any reference to the case. The papers 
had better perhaps be sent to Mr. Stephen for consideration.” Mr. James 
Fitzjames Stephen, the Law Member of Council, substantially agreed and his 
opinion, with some additions, was incorporated in the reply made to the Gov- 
ernment of Madras. The Government of India rejected the view that the Act 
of 1859 was intended to apply to such an instrument as the Banganapalle 
»anad. They explained the object with which that statute was passed, namely, 
to enable the authorities in India to act as agents to the Secretary of 
State, so as to bind him by their contracts, and they thought that the statute 
had “ legitimately been held to apply to inams which concern real property vest¬ 
ed in the Crown.” But they continued—“ The lands of Banganapalle do not 
cOme under that description. In the sanad of 1849 it was declared that the 
lands had been conferred upon Husain Ali Khan and his heirs for ever. If, 
therefore, the property was ever vested in the Company or the Queen (which is 
a matter admitting of discussion), it has passed from them altogether. The rest 
of the sanad grants gwasi-sovereign rights, and imposes as their condition cor¬ 
relative duties. Such a grant can in no sense he regarded as a sale or convey¬ 
ance of real property. It is essentially of the nature of a political engage¬ 
ment, the power to conclude which vests in the Government of India. And 
that the Supreme Government has viewed the grant of the sanad as such an act 
of State is evidenced by the issue of Lord Canning’s sanad of 11th March 1862 
guaranteeing any succession to the estate which may be legitimate according 
to Muhammadan law. For the above reasons His Excellency in Council does 
not consider that any addition whatever is necessary in the form of the sanad 
of 1849, in accordance with which, therefore, the sanad to be now issued in the 
name of Fateh Ali Khan may be framed.” 

§ 722. Treaties and agreements with Ruling Chiefs being acts of State, we 
Treaty-making powers of the Governor- may next ask what are the treaty-making 
General in Council. powers of the Governor-General in Coun¬ 

cil ? Section 67 of the Transfer Act of 1858 declares that all treaties made 
by the East India Company shall be binding on Her Majesty. The old 
statutory provisions which conferred powers on the Company in this respect 
are still in force. They are contained in an Act * of George III. passed in 1793, 
and though well known, may be quoted here. The forty-second section of the 
Act runs thus:—“ For as much as to pursue schemes of conquest and extension 
of dominion in India are measures repugnant to the wish, the honour and 
policy of this nation: Be it further enacted that it shall not be lawful for 
the Governor-General in Council of Fort William aforesaid, without the 
express command and authority of the said Court of Directors, or of the 
said Secret Committee by the authority of the said Board of Commissioners for 
the Affairs of India, in any case (except where hostilities have actually been 
commenced or preparations actually made for the commencement of hostilities 
against the British nation in India, or against some of the princes or States 
dependant thereon, or whose territories the said United Company shall be at 
such time engaged by any subsisting treaty to defend or guarantee) either 
to declare war or commence hostilities or enter into any treaty for making 
war against any of the country princes or States in India or any treaty for 
guaranteeing the possessions of any country princes or States; 

“ and that in any such case it shall not be lawful for the said Governor- 
General and Council to declare war or to commence hostilities or to enter into 
any treaty for making war against any other prince or State than such as shall 
be actually committing hostilities or making preparations as aforesaid, or to 
make such treaty for guaranteeing the possessions of any prince or State, but 
upon the consideration of such prince or State actually engaging to assist the 
Company against such hostilities commenced or preparations made as afore¬ 
said ; 
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“ and in all cases where hostilities shall he eommeaced or treaty made, the 
said Governor-General and Council shall, by the most expeditious means they 
can devise, communicate the same unto the said Court of Directors or to the 
said Secret Committee, together with a full state of the information and intelli¬ 
gence upon which they shall have commenced such hostilities or made such 
treaties, and their motives and reasons for the same at large.” 

The result is that the Governor-General in Council may not, except in cer¬ 
tain specified contingencies, enter into a treaty with an Indian State for the pur¬ 
poses either of making war upon another Indian State or of guaranteeing the 
possessions of any Indian State. But there does not appear to be any other re- 
striction upon the general power of the Government of India to make treaties and 
agreements of all other kinds with States of the internal protectorate; and there 
is abundant evidence of the free exercise of this power from 1793 up to a recent 
date in Aitehison’s Collection of Treaties, Engagements and Sanads. 

§ 723. As to the powers of Local Governments and Administrations to 
execute treaties or agreements with Native States, no leading case has been found 
which would enable us to formulate any precise rule. Apart from the old 
Treaty-making powers of Local statutory provisions cited in a footnote to 
Governments. paragraph §713, which are practically 

a dead letter now that telegraphic communication has been generally established 
throughout India, it does not appear that local authorities have any independ¬ 
ent powers of making treaties or agreements, though they may, of course, act 
as the agents of the Government of India in executing treaties and agreements 
of which the policy has been approved. One thing, however, is abundantly 
clear. It has been laid down expressly or by implication in many cases that 
before the execution of any proposed agreement with a Native State, the policy 
and general purport of the agreement should, if possible, be sanctioned by the 
Government of India. Eor instance, the Resident, Hyderabad, in 1882 for¬ 
warded an agreement which had been concluded for the exchange of mails 
between the Hyderabad and Imperial Post Ofidces. The agreement was 
approved and confirmed by the Government of India, but they pointed out* to the 
Resident that it had not been approved by them before be signed it. “No doubt,’* 
they said, “ you had every reason to believe that it would be considered 
unobjectionable ; but . . . the Government of India attaches much importance 
to the principle that no engagements should be entered into by Political Officers 
with Native States except under instructions from the Government of India in 
the Eoreign Department ; and I am to request that this principle may, for the 
future, he carefully observed with regard to Hyderabad.” 

§ 724. Another case which may be cited in the present connection is the 

Shaikh Othman case, Aden, 1882. It is 
The Shaikh Othman case, Aden, 1882. procedure of the 

Resident at Aden in dealing with uncivilised Arab Chiefs ; and the considera¬ 
tions which would apply to the circumstances of a Political Officer situated 
like the Resident at Aden are doubtless not. entirely the same as those which 
would be applicable to the position of a Political Officer conducting relations 
with a State of the internal protectorate. Still the discussion in the Shaikh 
Othman case so far hears upon the powers of Political OiScers to negotiate 
treaties and agreements that it may at least be said that Political Officers in 
the interior of India would be . much less likely to be compelled to use their 
own discretion in oases of very great urgency than a Political Officer having 
to do with wild tribes in a detached dependency such as Aden. 

In 1882 the Resident at Aden had, in no less than three recent instances, 
anticipated the sanction of the Government of India in concluding agreements 
with Arab Chiefs. On October 2,1880, Major Goodfellow, the Acting Resident, 
concluded an agreement* with Amir Ali bin Mokbil of Dthali by which the 
Amir became a British stipendiary. It seems that this Chief visited Aden at the 
end of September 1880, and the Resident, without sanction, took the opportunity^ 
of getting him to sign the agreement. With regard to this case the Government of 
India remarked in a letter of J an nary 4, 1881—“ Political Officers should execute 
nothing having the effect of an agreement or treaty toUhout previous refer- 
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to, and sanction hy, the Government of India. On May 5,1881, an agree¬ 
ment ^ placing the Suhaihi tribe under the control of the Abdalis was formally 
signed by the Resident and the Abdali Sultan, Chief of Lahej. In September 
1880 the Government of India had desired that, before coming to a decision on 
the Resident’s proposals in regard to the subordination of the Suhaihi tribe to the 
Chief of Lahej, certain points should be considered ; but the next communica¬ 
tion to the Government of India transmitted this formally-signed agreement 
without the particulars required. The Government of India explained that it 
was premature thus to complete such an agreement before it was known that 
its terms were acceptable to them. “The Resident,” they said, “is of course 
aware that the assent of the Governor-General in Council is necessary to render 
such agreements valid, but this condition may not be so clear to the Arab 
Chief with whom it is proposed to make the agreement, and therefore, in the 
event of its being found advisable to alter any of the terms of the agreement, 
difficulties might arise.” They directed tliat the Resident should be told that 
no agreement of this nature shoidd be signed by him until it had received the 
assent of the Governor-General in Council. In the third case, known as the 
Shaikh Othman case, the villages of Shaikh Othman and Imad were purchased ® 
from the Chief of Lahej. The Government of India had desired to see the 
draft agreement for approval before execution, but the agreement actually 
executed by the Resident and the Sultan was sent up without intermediate 
correspondence, and before this agreement reached the Government of India the 
transfer of Shaikh Othman and Imad had actually taken place. Moreover, 
in one very important point the treaty was open to exception. 

These cases were reviewed at some length by the Government of Bombay 
and the Government of India.® “The Governor-General in Council,” said 
the latter authority, “ fully appreciates the difficulty which must exist in the nego¬ 
tiation of treaties and agreements with uncivilised Chiefs, and he is quite prepared 
to leave to the local authorities such a measure of discretion as may enable them to 
seize suitable opportunities for the execution of agreements of which the policy 
has been approved by the Government. But when an agreement has once 
received the signature of an accredited agent of the Government it is a some¬ 
what serious matter to refuse ratification to it. As His Excellency the Gov¬ 
ernor in Council remarks, ' a certain moral obligation attaches to the formal 
execution of an agreement by the Political Agent, and the Government of 
India would most naturally object to being placed in the position of having to 
disallow such an agreement on any essential point.’ Such a proceeding would, 
too, be open to the further objection that it would tend to weaken the position 
of the Political Officer in the eyes of the Chiefs with whom he had to deal, and 
so impair his influence in future negotiations. Therefore, as a general rule, 
'Bolilieal Officers should not enter upon negotiations without previous reference 
to Government, and without obtaining sanction both to the policy and to the 
general scope of such agreements as they may be Called upon to arrange for.” At 
the end of the letter the request was added—“ that, except in cases of very great 
urgency, measures may be taken to obtain the sanction of the Government of 
India to the policy, and as far as possible to the terms, of any agreement which 
it is proposed to make before committing the Government in any way.” 

§ 726. In paragraph § 18 we referred to the agreement of the States of 
Kutch and N^anagar to abstain from levying export duty on certain jettisoned 

Kutcb and Nawanaisar 1883 Colonel Barton, the Political Agent 

Kutcb and Nawanagar, 1883. Kathiawar, had suggested to the two 

Darbars that they should come to a mutual agreement in this matter, but, as 
explained in connection with the political isolation of Native States, the Gov¬ 
ernment of India preferred either rules accepted by the States or separate 
engagements between each State and the British Government. Adverting to 
Colonel Barton’s report of his proceedings the Government of India observed ’’ 

“ that in all cases where Native Stales enter into agreements it is not only advis¬ 
able, but necessary, that the previous sanction of Government should be obtained. 
The proper course for Political Officers in such cases is to ascertain the toishes 
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of 0ovst'vmiBnt hafovc mctlcing any foTtnalpToposctl to the Dtt^'huifs ooneet'nedJ* 
This order was framed after consideriB^ aa older case in which Ehitch was also 
concerned and which we have already abstracted in paragraph § 17. It was one 
of extradition arrangements with neighbouring States, and the Government of 
India ruled ® that a ''Political Agent has vo power to enter into engagements or 
treaties loith any Native Stale without the previous sanction of Government. 
Again, in the Ruparail River case, of which an account is given in paragraph 
§ 19, the Government of India requested »that their previous sanction might 
be obtained in all cases involving agreements with Native States, and said— 
“ The proper course for Political Officers in such cases will he to seek 
the instructions of the Governor-General in Council before making any formal 
proposals to the Darbarsr concerned.” 

§ 726. The last case which need be mentioned in the present connection is 
Additional Postal sgroenient, Qwa- that of the additional Postal agreement 
lior 1888 . . between the Imperial Postal Department 

and the Gwalior State. When a copy of this agreement was received in 1888 
in the Poreign Department, with a request that it might be engrossed and 
executed by the Darbar, it was observed that no authority, so far as known in 
the Foreign Department, had been given to the Postal Department to enter 
upon the negotiations which had led to the agreement being framed. In for¬ 
warding counterparts of the agreement to the Agent to the Governor-General, 
Central India, the Foreign Department pointed out“ “that before the negotia¬ 
tions were entered upon, the consent of the Government of India to their 
initiation should have been obtained.” 

§ 727. In paragraphs § 16 to § 19 inclusive we have fully explained and 
A minor Chief may make an agree- illustrated the principle that Native States 
ment with the British Government. may not enter into conventions or engage¬ 
ments with one another except with the consent and through the medium of the 
British Government. In considering the powers of the various Indian author¬ 
ities and States' to negotiate and conclude treaties and agreements it is only 
necessary to add that the mere fact that a Chief is at the time a minor does 
not preclude his entering into an agreement with the British Government 
which will bind his State. One famous illustration of this principle is the 
Gwalior treaty of January 13, 184i4), to which we hawe referred in paragraph 
§422 when explaining the arrangements connected with the Gwalior Council of 
Regency. That treaty is described in the heading as a “Treaty between the 
Honourable English ISast India Company and Maharaja Ali Jah Jyaji Rao 
Sindhia Bahadur, and his children, heirs and successors.” The Maharaja at 
the time when the treaty was concluded was eight years old. It is unnecessary 
to multiply illustrations hero, but we may mention a Rewa Kantha case of 
1891. The Bombay Government reported that tlie Thdkurs of Bhadarwa and 
Umetha and the petty Chiefs of the Sankheda, Pandu and Dodka Mehwasis in 
Rewa Kantha had accepted or provisionally executed agreements consenting 
to the transfer of the management of the excise in their estates to Government 
for a term of ten years from January 1, 1888, to December 31, 1897. The 
Commissioner of Customs stated that in the ease of Chiefs who were minors 
the managers and guardians had signed for them, and the Bombay Govern¬ 
ment forwarded as a sample of the agreements made or about to be made a 
draft which had been signed on behalf of the minor Thdkur of Vajiria hy his 
guardian and his manager. The Government of India sanctioned the exeeur 
tion of the excise agreements by the Thdkurs of Bhadarwa and Umetha and 
the three Mehwasis, and, though the fact that some of the Chiefs were minors 
was specially brought to notice, took no exception to the execution of tl^ese 
agreements by minor Chiefs. 

§ 728. It is now time to sum up the results of this Chapter so far as we 

have gone. We have already included in 
the summary given in paragraph § 33 the 
principles that treaties, conventions and engagements may not be entered 
upon by Native States with one another, or by Political Officers with Native 
States, except with the previous consent of the British Government. There is 
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_. doiilit as to tlie duty of Political Officers, but the cases collected are^ 
not quite so conclusive in regard to the powers of Local Governments. In the 
following summary we have applied the principle of the Shaikh Othman case, 
1882, to negotiations with Native States; and the actual language used in that 
case by the Government of India seems to justify that application. At the 
same time it must be remembered that the ruling was not given with reference 
to a State of the internal protectorate, though it was given in reply to the 
Government of a Presidency. But probably there is no real difficulty here y 
for a Local Government, if in doubt as to its own powers, would refer the 
question to the Government of India, and could do so, if necessary, by 
telegraph. With this explanation, the principles which appear to be estab¬ 
lished by the cases abstracted above in this chapter may be thus stated :—■ 

(i) Treaties and agreements * with Native States mast be executed accord' 
ing to certain prescribed formalities. 

{2) Only the JEnglish version of a treaty or agreement loith a Native 
State can be taken as the accepted text ; and all such treaties and agreements 
must be executed in English. 

(5) A treaty or agreement, unless it is intended to he personal to the 
Chief should be so draion as to bind his successors. 

(4) Treaties and agreements between the British Government and 'Billing 
Chiefs are acts of State. 

(5) The Governor-Oeneral in Council has power to make treaties and 
agreements with Native States subject to certain restrictions imposed by a 
Statute of 1798. 

(6) JExcept in cases of very great urgency, the sanction of the Govern¬ 
ment of India should be obtained to the policy, and, as far as possible, to the 
terms, of any agreement which it is proposed to make with a Native State, 
before the Government is in any way committed. 

if) A Political Officer not only has no power, as previously stated, ta 
enter upon a treaty or agreement with a Native State, but he should further 
ascertain the wishes of Government before making any formal proposals for a 
treaty or agreement to the Parbar concerned. 

(8) The fact that a Chief is a minor does not preclude him from mah* 
ing a treaty or agreement with the British Government. 

§ 729. In connection with the formalities prescribed for the execution of 
ao'reements with Native States we have to note a distinction between ratification 
No engagements except treaties are by the Viceroy and approval and confirma- 
ratified by the Viceroy. tion by the Government of India. In 

1870 the Government of India engaged to construct a railway from some point 
on the Great Indian Peninsula line to Indore, and the Maharaja Holkar simul¬ 
taneously made to the Government of India a loan of a'crore of rupees at 4^ 

per cent, for this purpose. The trans- 
Baiiway Agreement with Ho ar, . recorded iu a written agree¬ 

ment® signed by the Maharaja and the Officiating Agent to the Governor- 
General and dated April 28,1870. On July 7, 1870, the Maharaja preferred 
a written request that the agreement should be signed by the Viceroy, The 
reply of the Government of India was that as the agreement partook “ more 
of a commercial than a political character, it will be quite out of keeping with 
usual practice to ratify it formally under the signature of His Excellency.’* 
The Agent to the Governox’*General was asked to explain to the Maharaja “ in 
as kindly and considerate a manner as possible tliat ratification is a form 
reserved exclusively for political engagements recorded in the form of a 
treaty.’' But, it was added,'® if His Highness so desired, the engagement 
would “he enfaoed as approved and confirmed by Government and signed by 
the Secretary by order of His Excellency in Council.” The document was 
completed accordingly on August 10, 1870. 

§ 730. When the Patiala Postal Convention was ready for execution it was, 
Tho Patiala, Jind and Nabha Postal by oversight, ratified by the Viceroy on 
Conventions, 1885. October 3, 1884. But a few days later the 
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Punjab Secretary was informed of this accident and was addressed demi- 
of&cially in these terms “ In future it will suffice that similar conventions or 
agreements should, after sanction by the Government of Iridia, be signed and 
executed by a suitable representative of the Native State and the head of the 
department concerned, and then transmitted to this Department to be endorsed 
with the followingenfacement: * Approved and confirmed by tlie Government 

of India ’ under the signature of the Secretary in the Foreign Department. This 
procedure will be observed in the cases of the Jind and Nabha Conventions 
recently received from your office, unless His Honour the Lieutenant-Governor 
thinks it desirable that they should follow the Patiala model.” The 
Lieutenant-Governor agreed that the signature of the Secretary would suffice. 
The Jind and Nabha Post^-l Conventions were executed in this manner.'® 

§ 731. The adoption, however, of this procedure led to difficulty with the 
Maharaja Sindhia. A Postal Convention with the Gw^alior State was executed 

on April 28, 1886, in the same w'ay as the 
The Gwalior Postal Convention, 1886. Jind and Nabha Conventions were exe¬ 
cuted. The Maharaja was dissatisfied, because it did not bear the signature 
of the Yiceroy. The Agent to the Governor-General explained to him that 
the convention, as the heading declared, was made between the Imperial Post 
Office of British India and the Post Offices in the territories of the Maha¬ 
raja, was signed with full authority by the Director-General of Post Offices, 
and was only approved and confirmed by the Government of India. It was 
not of the nature of a political engagement. The Maharaja dissented from this 
view and complained with considerable irritation that he, a Ruling Chief, was, 
by the procedure adopted, placed on the same footing as the Director-General of 
Post Offices. He considered that his dignity thereby suflered, and wrote to say 
that “ the custom hitherto has been for all treaties and engagements to be 
signed by His Excellency the Viceroy and Governoi'-General, and as regards 
documents of this nature which do not bear this attestation, it has always 
been the custom for His Excellency in Council to address a kharita to His 
Highness the Maharaja on the subject confirming the arrangement.” Sindhia 
accordingly requested that such a kharita might be sent to him. The Govern¬ 
ment of India in reply repeated the ruling of ,1870 that it would not be in 
accordance with usual practice for the Viceroy to ratify an agreement of the 
nature of the Postal Convention and that formal ratifica,tion by the Viceroy is 
reserved exclusively for political engagements recorded in the form of a treaty. 
As to the request lor a kharita, the Government of India said—“ If a leharita 

^ ^ , under the Viceroy’s signature could be 

sent to His Highness without ostablishing 
plots and binding without a kharita from a precedent for the future, His Excel- 
tho Viceroy. lency might be willing to meet the Maha¬ 

raja’s wishes in this respect, for Lord Dufferin is sensible of the good will 
and sound judgment shown by His Highness in withdrawing his objections 
to the consummation of the agreement which he had accepted. But it is clear 
that the transmission of a kharita is claimed rather as a right than as a favour, 
and under these circumstances, unless you are very strongly of opinion that 
after explanation the concession might be safely and advantageously made in 
the present instance, without risk of misunderstanding for the future, His Ex¬ 
cellency can only request you to inform His Highness that there is no neces¬ 
sity for such a confirmation of the agreement, which, as it stands, is complete 
and binding.” In the end a kharita was sent which did not confirm anything 
'hut which merely congratulated the Maharaja upon the readiness with which 
he had accepted and given effect to a convention likely to benefit his subjects 
and himself.*^ 

§ 732. Except in the particular of ratification by the Viceroy, it is generally 

necessary that agreements between the 
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alior, Patiala, Jiud, and Nablia Postal conventions are all headed as oonven- 
^ions between the Imperial Post Office and the Post Offices of the States con¬ 
cerned ; but in all those cases duplicate copies were executed in the usual way, 
one for the State and one for retention in tlie Foreign Office. If Postal 
Conventions are so executed, at least equal formalities should be observed in 
agreements on the face of them described as made not between any subordinate 
authorities with the approval and confirmation of the Government of India, 
but between tlie British Government itself and the State couceimed. The 

leading case on this point is, however, the 
Kutch and Nawanagar case to which we 
have already several times referred. When the case had practically reached 
its conclusion the Bombay Government sent up from each State an agreement, 
mutatis mutandis, in these terms :— 

“ His Highness Jam Shri Vibhaji, K.C.S.T., Jam of Nawanagar, hereby 
agrees that he will not in future levy any export duties on goods which may 
be washed ashore within his territory, being portion of a cargo thrown over¬ 
board from sailing vessels sailing from or belonging to ports under the jui’is- 
diction of His Highness the Eao of Kutch. 

“ This agreement is supplementary to that passed by His Highness the 
Jam on 28th June 1873.” 

The agreement of 1873 was that customs duties should not be taken from 
Nawanagar vessels driven into Kutch ports by stress of weather.’® The Bombay 
Government in forwarding these documents said it was understood that the 
rules regarding execution of agreements with Native States communicated 
to them in March 1884 were not intended to apply to snob minor conventions 
as these. But the answer wms—“ The Government of India attach consider¬ 
able importance to the execution of every formal agreement with a Native 
State in accordance wdth the rules referred to. In the present instanee, they 
would have preferred the execution of an agreement wffiich commenced by 
reciting the previous engagement, and then proceeded to bind the Native State 
to the British Government not to levy duties on goods jettisoned from vessels 
belonging to other Native States. The responsible authority in each Native 
State, as well as the Political Officer representing Government, would both have 
been parties to the contract, and the instrument would have been executed in 
accordance with the prescribed formalities. In consideration, however, of the 
fact that practical inconvenience might result from the substitution of revised 
agreements for those now sent .... the Government of India will not press 
tiieir objections in the present instance,” Accordingly the engagements were 
sanctioned, but a request W'as made that in future efeot might be given to the 
general instructions.®” 

It may be noted that the Patiala, Jind, and Nabha Postal Conventions were 
not sealed.’ 

§ 733. While it is a general rule that a formal agreement with a Native 

In many underatandings with Native State should be executed with the usual 
States it is expedient to avoid conven- formalities, there are manv cases in which, 
tions and similar formal agreements. although there may be an understanding 

for some specific purpose with a Native State, it is desirable to avoid recording 
it in any document of the nature of a convention. We have seen that in the 
case of the Faridkot Postal Convention the Government of India stated 
that there were objections to entering into Postal Conventions witli very small 
States®; and in connection with telegraph extensions in Native States on 
guarantee we have mentioned certain advantages which a guarantee possesses 
over a telegraph agreement of the usual type.® In April 1»90 the Bombay 
Government forwarded “for ratification by the Government of India” an 
agreement between the Political Ageflt, Kathiawar, “ under the authority of 
the Viceroy and Governor-General of India in Council” and the Thdkur of 
Rajkot relating to the water-supply of the Rajkot station. Land was taken 

up for the construction of a tank, and 
water-pipes from it were to he laid wdthin 


The Bajhot Tank oaae, 1890. 
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the limits of the Rajkot State; and in consideration of these and other subsi¬ 
diary conveniences the Kathiawar Agency was to pay to the Rajkot State an 
annual rental of flve hundred rupees. The Government of India had pre¬ 
viously * intimated that they had no objection to the draft of this agreement; 
but when the document was received “ for ratification ” they considered that this 
previous order had done more than was necessary and should have been limited 
to approval of the proposal that the land should be leased. After further con¬ 
sultation with the Bombay Government the Government of India returned the 
agreement in triplicate without ratification and said—“ In one important respect 
the agreement as now drawn is defective, since the late Thdkur Sahib undertook 
to observe its conditions on behalf of himself only and not of his successors. 
Strictly speaking, therefcwe, its validity has terminated with that Cliief’s death, 
and the arrangement should be renewed with the present Thdkur Sahib. 
It does not, however, ap'pear to the Government of India that the matter 
of sufieien I importance to call for the execution of any formal instrument be¬ 
tween the State and the Government of India*’ It was therefore suggested that 
“ the terms of the undertaking might conveniently be embodied in an agreement 
between the Darbar and the Kathiawar Agency, to be approved by the Govern¬ 
ment of Bombay with the prior assent of the Government of India.” This 
course was practically adopted®; but the agreement as finally approved by the 
Bombay Government ran in the name of the Political Agent, Kathiawar, “ on 
behalf of the British Government.” 

§ 734. The Surgana case of 1893 is also in point. In August 1893 the 
Bombay Government forwarded, for confirmation, an Abkari agreement in 

The Surgana case, 1893. Mahratti executed by the Deshmukh of 

Surgana on February 14,1889. A proposal 
that the Deshmukh should lease his abkari revenue to the British Government 
had fallen through, and the agreement provided for the assimilation of the system 
of abkari and the rates of taxation on liquor in Surgana with the system and rates 
in force in the neighbouring Britisli districts. It was not considered convenient 
to ask the Deshmukh to sign an English version of the agreement, and it was 
feared that he might demur to sign a new one. The Government of India 
replied® that in view of the fact that the agreement in question was entered into 
for a period of only ten years, and that nearly half of that term had already 
expired, any formal ratification of it in 1893 would be inappropriate ; but they 
had no objection to its provisions being followed, as before, during the re¬ 
mainder of the period of its operation. They further observed that “ in the 
opinion of the Governor-General in Council there are objections to entering 
into formal conventions with small Native States in matters of this kind,” 
and requested ” that, when the present agreement is about to expire, the 
Bombay Government may consider whether all requirements cannot be met 
by a set of rules to be drawn up by the Bombay Government with the approval 
of the Government of India and accepted in writing by the Chief.” 

§ 736. Shortly afterwards, in April 1891, the Bombay Government forwarded 
an agreement in triplicate with the llaja of Akalkot, whereby he leased to the 
British Government the abkari revenue of his State for ten years. In accord¬ 
ance with the request of the Bombay Government the agreement was ap- 

The Akalkot case, 1894. proved and confirmed by the Govern¬ 

ment or India. Two counterparts were 
returned for record in the Bombay Secretariat and delivery to the Raja re- 
spectively. •I'he third was retained in the Foreign Office. Inviting attention 
to the instructions cited in the preceding paragraph, the Government of India 
inquired whether there was any special reason for not following in the case of 
the Akalkot State the course suggested in the case of Surgana. The Bombay 
Government replied on July 4, 1894, in these terms:—” Although the numbev 
of States in this Presidency is very large, and most of them are very petty, yet 
they are as tenacious of their privileges as the largest States. The Governor 
in Council has excluded from the category of ‘ small Native States ’ as used 
in your letter No. 3810-1., States which have been honoured with a sanad of 
adoption, and which include an area of 600 square miles under a Chief with 
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V^the large powers exercised by the Raja of 'Akalkot. In the Agencies of the 
Mahi Kantha and Palanpur recourse is being had to rules as far as possible, 
but a strong disinclination to the change of practice suggested by the Govern- 
ment of India has even there manifested itself. The Governor in Council 
therefore considers that it would frustrate the object aimed at if the resistance 
of a State so large as Akalkot were provoked just at present.” This letter was 
simply recorded ,withput orders.^ 

§ 736. It will be convenient to summarise here what has been written since 

our last summary was framed. In the re- 
ummary. marks about to follow we refer to treaties 

and other engagements between the British Government and the Native States; 
and under the expression “ formal agreement ” we include conventions, so far as 
they are still in use, memoranda of agreement, and generally any document framed 
on the analogy of a convention for the pyrpose of recording an engagement 
between a subordinate State and the Paramount Power.® With sawads and kha- 
ritas as the means of recording engagements we are about to deal below; and 
agreements with small States and on small matters need not always or often be 
** formal agreements ” in the sense in which we use the expression in this place. 
Understood in this way, our summary may stand thus :— 

(f) Treaties are ratified by the Fieeroy; but formal agreements are 
merely approved and confirmed by the Government of India under the signa¬ 
ture of the Foreign Secretary. 

(3) A formal agreement when so approved and confirmed is binding with¬ 
out any kharita/rom the Viceroy. 

(3) Except in the particular of ratification by the Viceroy, formal agree¬ 
ments, when required, should be executed in accordance with the rules pre¬ 
scribed for the execution of treaties. 

(4) But in the case of small States or of petty transactions with any 
State, formal agreements are often unnecessary and it is usually expedient to 
avoid them. 

§ 737. As we have just implied, when a formal engagement between the Para- 

Present preference forsanads and kha- mount Power and a subordinate State 
ritas in recording engagements with is necessary, it may be put in writing 
Native States. otherwise than by means of a treaty, 

a convention, or an agreement of the type of a convention. For the record of 
these engagements there is an increasing tendency to prefer sanads o,nd. hharitas 
to documents of other kinds. We will illustrate this remark somewhat 
fully, and we will take first the Periyar jurisdiction case of 1891. We mentioned 
in paragraph § 267 that the Travancore Darbar leased to the British Govern¬ 
ment the land required in connection with the Periyar Ganal Project. In 1891 
the Madras Government forwarded the draft of a convention for a partial and 
temporary cession of the jurisdiction of the Travancore State over the sites 

.a«. 

that ” ‘ convention’ is not the term now ordinarily applied to agreements con¬ 
cluded between the Paramount Power and subordinate States. ‘ Memorandum 
of agreement ’ is the style usually adopted when a cession takes the form of 
an agreement; but a letter from the Chief of the Travancore State would 
constitute a sufficiently valid cession. It is to be remembered that we are not 
making a treaty between equal powers, but an arrangement between the Bara- 
inount Power and a subordinate State, and it is well in such cases to avoid ns 
far as possible the forms of international treaties.'^ A draft memorandum 
of agreement was prepared, of which the first five paragraphs gave efl’ect to 
the partial cession of jurisdiction required; and the sixth and-last paragraph 
recorded the undertaking of the British Government "to make over to the 
Travancore State persons escaping from the custody of the State and found 
within the areas” of the camps "and also to make over without the formality 
of an application for extradition persons found within the areas aforesaid who 
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are accused of committing criminal offences within the limits of the State but 
outside the areas to which this cession extends.” In forwarding this draft for 
the consideration of the Madras Government, the Government of India ex¬ 
plained that for their purposes it would suffice if the Travancore Bewan were 
to send to the Resident a letter to the effect of the first five clauses of the draft, 
and if the Resident, having the authority in this behalf of the Government of 
India, were to reply accepting the terms of the cession and undertaking to dO; 
what was specified in the sixth and last clause. At the same time if the 
Madras Government preferred to execute an agreement and saw no objection 
to the terms of the draft, an agreement might be executed accordingly by the 
Travancore Resident on behalf of the Governor General in Council and by 
the Travancore Bewan on behalf of the State. * 

§ 7.*18. The Periyar Jurisdiction case of 1891 indicates the principle on which 

is grounded the now xxsual avoidance of the 
Beasons for the form of the Mysore forms of international treaties in engago- 
instrument of transfer, 1881. ments with Indian States. A Very lead¬ 

ing case in which the Government of India preferred an instrument of the 
nature of a sanad to a treaty is that of the Mysore rendition already to some 
extent discussed at paragraphs § 276 to § 279 in the chapter on the preservation 
of Native Rule. The last clause of the instrument of transfer declares with 
reference to the Mysore territories that —“ This document shall supersede all other 
documents by which the position of the British Government with reference to the 
said territories has been formally recorded.” Ordinarily as between equal powers 
old treaties would be superseded only by a new treaty ; but the supersession 
of treaties by an instrument which did not take the form of a treaty is of 
itself evidence of a deliberate rejection of that form. In the despatch of 
1867 which directed the rendition, the Secretary of State said , that it was ob¬ 
viously necessary that the terms of the subsidiary treaty of 1799 should be 
revised, and instructed the Government of India to enter at the proper time 
into a “ distinct agreement ” with the Maharaja as to the principles upon which 
he should administer the country and “ to enter into an arrangement with 
him for the purpose of adequately providing for the maintenance of a system 
of government well adapted to the wants and interests of his people.” In» 
1873 the Secretary of State called attention to the cireumstance tha,t the 
young Maharaja tvas approaching his majority, and in 1871) Mr. Aitchisqn, the 
Foreign Secretary, prepared the first I'ough draft of the sanad or instrument. 
“Id is necessary,” said Mr. Aitchison on that occasion, “first to settle the 
form in which the conditions are to be recorded. Tlie Secretary of State seems 
to contemplate a treaty modifying that of 1799. To this I think there are 
many objections. Circumstances have so altered now as to make treaties 
between the Paramount Power and protected and dependent States an incon¬ 
venient mode of recording mutual obligations. In the present case it is open 
to the objection that the Maharaja’s consent would be necessary. If he were 
to object to any of the conditions,* we should bo involved in long and delicate 
negotiations in which the Maharaja would probably be backed up in extravagant 
demands by many bad advisers. He is in reality the recipient of favours—the 
person who benefits by the avowedly liberal policy of Government—and it 
seems to me to bo in every way more becoming that the Government should 
attach its own conditions to its gift, and that these should be set forth in a 
sanad or patent to be granted by Government to the Maharaja.” In 1879 
Mr. A. 0. Lyall, the Foreign Secretary, preferred a sanad to a treaty for the 
reasons given by Sir Charles Aitchison in 1874), and Mr. Lyall noted that a 
treaty “ implies equality between the contracting parties.” On this the V iceroy, 
Lord Lytton, remarked:—“ Before discussing the conditions of transfer, we 
should settle the character of the instrument in which they are to be embodied. 
The first question, therefore, is whether the instrument of transfer should be 
a treaty or a sanad. Mr. Lyall says that ‘ a treaty implies equality between 
the contracting parties.’ ' Tliis statement, however, requires qualification. A 
treaty does not imply equality of power between the contracting parties ; but 
it certainly does imply the possession of sovereignty by each of them, for the 
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treaty-making power is a function of sovereignty; and sovereign States are 
pares inter se .... A s««ad!, however, implies, on the part of the power 
which grants it, that suzerainty over its recipient which is exercised by the 
British Government over the Mysore State; and, for this reason, I agree with 
Mr. Lyall in the opinion that the most appropriate form for the instrument of 
transfer is that of a simad. The point should, however, as he suggests, be 
considered in the Legislative Department.” After much discussion the neutral 
expression “ instrument of transfer ” was adopted, because Mr. James Gordon, 
the Mysore Besident, and Mr. A. 0. Lyall were agreed that the term sanad 
implies, amongst Chiefs, a somewhat inferior tenure.The Secretary of State, 
in a despatch ’* of August 12, 1880, observed—“ Taking all the facts of the case 
into consideration, Her Majesty's Government consider in the first place that 
the form in which the instrument is drafted is a correct one. The Maharaja 
being entrusted with the administration of Mysore solely by the free grace and 
favour of the British Government and because it is held to be according to 
good policy to maintain the State under a Native Buler, it is every way con¬ 
venient that the relations of His Highness towards the Paramount Power 
should be defined by a written instrument of the nature of a sanad rather 
than of a treaty, showing clearly the origin of his authority, avoiding unnecessary 
reference to obsolete engagements of a former period, and embodying all that 
is requisite for the avoidance of future dispute or misapprehension.” 

The principle which we may deduce from this discussion and these orders 
is that when an engagement hehoeen the Paramotmt Power and a subordinate 
State consists of a grant of any kind proceeding from the grace and favour of 
the British Government, a sanad or a document of the nature of a s&nadL is 
usually an appropriate form in which the engagement may be recorded. 




§ 739. We said in paragraph § 437 that we should again notice the Sawant- 
^ yocA wari Sffwad in the Chapter on treaties and 
agreements. That sanad affords an illus¬ 
tration of the principle just mentioned, because it was intended to give effect 
to the regrant of the State sanctioned in 1861. In a letter ” of April 9, 1884, 
the Government of India expressed concurrence in the opinion of the Bombay 
Government that the circumstances of the case were peculiar, because not only 
had the British Government to determine the details of a re-grant of a Chief- 
ship, which atone time was forfeited for treasonable conduct on the part of the 
heir-apparent, but also two generations of people whose interests were concerned 
had grown up “ in the security of a just and civilised administration following 
on hopeless anarchy and disorder.” The Governor-General in Council suggested 
that a broad distinction should be drawn between those obligations which would 
be binding on the present Chief, as a consequence of his personal qualities, and 
those which would be binding on his successors. “It would,” His Excellency 
in Council said, “be more in accordance with the policy of the Government 
of India to avoid embodying either of these sets of conditions in an agreement 
between the British Government and the CJiief. Conditions of the fii’st class 
are more suitably communicated to a Native Buler in a letter from the Chief 
Political authority with whom he has relations, while it is thought desirable 
to record conditions of the second class in a formal sanad granted by His 
Excellency the Viceroy and Governor-General to the Chief.” Some of the 
conditions proposed by the Bombay Government in a draft agreement might, it 
was supposed, become inappropriate when applied to the successors of the 
Chief. At the same time those conditions did not “ contain a comprehensive 
settlement of various matters of political importance for the settlement of 
which the re-grant of the Chiefship” afforded a good opportunity. To illus¬ 
trate these remarks a copy of the Mysore insti’ument of transfer was forwarded, 
and it was said—“ This document lays down conditions many of which may 
he wholly unsuitable to the case of Sawantwari, and it is not intended that 
they should be exactly followed. But the Government of Bombay ” would 
“ no doubt be able to draw up in somewhat the same form a document pre¬ 
scribing conditions suitable to the case.” Eventually a sanad was sanctioned 
which embodied the conditions intended to be binding permanently upon the 
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Chiefs of Sawantwari. The Bombay Government proposed to leave any 
further conditions, ■which should be binding on the present Chiefas a conse¬ 
quence of his personal qualities,” to be determined when he was about to be 
given a trial as a Buler. But as bis installation has been indednitely postponed# 
no further conditions have been suggested.^® 

§ 740. Another well-known instance in which the re-grant of a State was made 
o j hy sanad is that of Manipur. A trans* 

territorial possessioiis and to grant cnpi) of tu6 Sduxtil^ datOCi o©pt0111D6r x8j 
powers, honours and rewards. 1891, is given in paragraph § 287 above. 

It would be easy to multiply instances in which mnada have been used either 
to make original grants ^of territory or to confirm Chiefs in their territorial 
possessions or to enlarge their powers or to confer honours or rewards upon 
them. Thus the engagements with the States of Bundelkhand, which declare 
generally that the territory had been annexed to the British dominions, but 
that the States of the Chiefs were continued or granted to tliem from motives 
of justice, benevolence and good faith, were, made in the form of 
acknowledging ikTat'nanias or deeds of allegiance on the part of the Chiefs. 
The re-grants of Chhatarpur in 1854 and Ajaigarh in 1859 were made by 
sanads ; and the Ajaigarh sanad then issued also conferred upon the Chief the 
title of Raja Bahadur. Sanads conferring full criminal jurisdiction were 
granted to tlie Chief of Banna in 1867 and again to his snccassor in 1887, also 
to the Chiefs of Baoni and Ajaigarh.*® The title ^ of “ Mahendar ” was confer¬ 
red on the Banna Chief by san/td in 2 869. Sanads of 1860 empowered the Chiefs 
of Batiala, Jind and Nahha to inflict capital punishment without reference to 
any British authority; and when additional territories were given to these Chiefs 
after the Mutiny, the grants were recorded in the sanad form.® Certain estates 
in Oudh were granted to the Kapurthala Chief * by sanad in 1359 in reward for 
his services in the Mutiny. Territorial grants in recognition of Mutiny services 
were made in 1860, by sa«a</« to the Nawah of Rampur,® and the Begam of 
Bhopal,® and in 1861 to the Maharaja of Bikanir.® The Raja of Khetri 
acquired p»rgana of Kot Butli by sanads from Xiord Lake and the British 
Government given in 1803 and 1806 respectively.’^ The Chiefs of Bataudi, 
Loharu and Bnjana hold under sanads of the British Government confirming 
grants made by Lord Lake. As in the case of the Bundelkhand sanad 
States, so in the cases of the Buhjab Hill Chiefs® after the Nepal war of 
1814-15, and of the Chamha, Mandi and Suket Chiefs * and of part of the 
Chiefship of Bilaspur after the first Sikh War, the engagements restoring or 
continuing the Chiefships in territories which had come into the possession of 
the British Government were expressed by means of sanads. Nalagarh was 
re-granted by sanad in 1860 and Baghat “ by similar documents of 1862 and 
1864. The Kiarda Dun was conferred upon the Raja of Nahan by sanad in 
1833. A part of the hereditary possessions of the Garh^al Rajas was restored 
to the Garhwal Chief after the expulsion of the Gurkhas, and the State so 
formed having lapsed was re-granted in 1869. Sanads were given on both 
occasions,*® and the sanad of 1869 bestowed on the Chief the title of Ra ja. Tho 
pargana of Bhulia ** was continued to the Chief of Shahpura by sanad in 1848. 
A sanad of 1826 conferring the so-called jagir of Sandur *® upon the Chief of 
that State was renewed by sanads of 1841 and 1863. A sanad of 1849 confirmed 
to Ghulam Ali Khan the State (also called of Banganapalle.*® In 1866 

the title of Maharaja was bestowed upon the Chief of Travancore,*’^ and in 1874 tho 
title of Raja upon the Chiefs of the Tributary Mahals of Orissa*® and of Nawab 
upon the 6hief of Loharu **—all by sanad. The most famous instance, however, 
of the grant of a valued concession by sanads is afforded by the distribution of 


■» Pro,, Int«rnnl A, March 1886, No*. 204-218/ 
and Pebrunry 1886, Nos. 85*89. 


Aitc 
17 
la 

10 
to 
2 
% 

• 


«on, V, p, 16. 

„ p. 189. 

„ pp. 168-169* 

„ p.120. 

•I P* ^22. 

„ p. 121. 

IX, pp. 73, 76, 98,96,102,104. 
p.169. 

II, pp. 20, 21. 

IV p. 266. 

III, p. 307. 


^ Aitchison, III, pp. 117, 118. 

® „ IX, pp. Ill-*-'160, 

« „ „ pp. 118, 130,164-168, 170-172, 184. 

185. 

„ IX, p. 134. 

„ pp. 146-147. 

„ „ pp. 126-126. 

, 11, pp. 29-32. 

111, pp. 229-231. 

,, Vlll, pp. 104,105,107. 

I, M P. 99. 

« ,, p. 132, 

u I,p. 184. 

p IX> p. 11. 


0 

ft 







tlie^ Canning Adoption sanads in 1862 and the grant of similar snnads to 
various Chiefs in later years, as to the Central Provinces Chiefs “ in 1866 and 
to many Bombay Chiefs ^ in 1890. 

§ 741, Some comparatively recent cases may be mentioned in which affairs 
raiaritas are now often used for have been adjusted by AAarf/a, whereas, in 
rea y purposes. former days, the British Government, in 

like circumstances, would probably have concluded a treaty or formal agreement 
» of the nature of a treaty with the States concerned. Between 18l9 and 1821 the 
district of Merwara, inhabited by an independent and predatory race, was 
subdued by a British force nominally aided by Udaipur and Jodhpur troops. 
Tlie States claimed shares in the conquered territory, and three parganaa were 
assigned to Udaipur, two to Jodhpur, and four to the British Government. 
The Udaipur portion of the district is known as Mewar-Merwara, and the 
Jodhpur portion as Marwar-Merwara. It was speedily found impracticable to 
pacify and improve the country by means of a triple Government; and it was 
determined in 1823 to raise the Merwara Xiocal Battalion and to bring the whole 
district under British management. Under that management it has remained 
up to date, but the sovereignty of the Jodhpur and Udaipur States is still 
acknowledged. The States agreed to contribute Rs. 12,000 annually to the 

fhe Uarwar'Merwara case, 1S86, wst of the local corps, and the Jodhpur 

Uarbar executed an engagement to this 
eirect in 1824, and by the same document made over to the British Government 
twenty-one villages of Marwar-Mervvara for eight years. “ This engagement 
was renewed we quote from Aitchison in 1835 for nine years, and seven 
additional villages were put under British administration. This lease expired 
in 1843. The Maharaja then resumed the seven villages, hut expressed his 
readiness to leave the remaining twenty-one under the administration of the 
British Government for such time as might suit their convenience. But no 
definite arrangements were made; and on this unsatisfactorv footing the adminis- 
tration of these villages remained until 1886, when the British Government and 
the Darhar agreed that Mar war should retain its sovereign rights in the villages, 
and receive Rs. 3,000 a year for them, and if ever a net profit should be 
derived from them, Marwar should receive 40 per cent, of it. On these condi¬ 
tions Government retains full and permanent administrative control over the 
villages.’* These conditions were recorded, not in any treaty or formal agree¬ 
ment of the nature of a treaty, but in a Marita dated August 2, 1886, from, 
the Viceroy to the Jodhpur Chief. The annual payment of three thousand 
rupees is made on account of the revenue of the tract without regard to the 
amount actually realised from the villages by the British Government.? 

§ 742. The facts connected with the Udaipur portion of Merwara, known as 

The Mewar-Merwara case, 1883 . . Mewar-Merwara, are very similar. No 

formal engagement was executed by Udai- 
pur in 1823 or 1824, but in 1833 an “ Agreement ” in four articles, drawn like a 
treaty, continued existing arrangements for a period of eight years. This agreement 
expired in 1841, but British management continued. Between 1846 and 1848 
attempts were made to procure the permanent transfer of both Mewar-Merwara 
and Marwar-Merwara to the British Government, but the negotiations failed, 
and in 1848 the Government of India directed that “ the existing system for the 
management of the Merwara districts'* should be “continued for the present 
without any definite engagement.” Udaipur, in addition to the Rs. 12,000 a 
year towards the cost of the local battalion, had to pay Rs. 4,000 a year to 
“ cover tlie expenses of the collection of the revenues,” and Rs. 50,000 a year 
towards the cost of the Mewar Bhil Corps. In 1880 there was an apparent hut 
not undisputed balance of Rs. 76,000 against Udaipur, and in 1881 it was 
arranged that these arrears should not be claimed, and that in future the 
revenue of Mewar-Merwara should he taken in fall discharge of all the con- 
tributioDsdue from Udaipur on account of the two regiments—the Mewar Bhil 
Corps and the Merwara Battalion—and that no accounts should be rendered to 
Mewar of the revenues of the assigned tract. This arrangement was not 
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altogether satisfactory to the Udaipur Chief, who feared that his/rights of 
sovereignty naight he impaired in the eyes Of his subjects by the discontinuance 
of the system of rendering accounts, and that he might be a loser if the Mewar- 
Merwara revenue was enhanced. Eventually it was settled by an exchange 
of between the Viceroy and the Chief that any surplus proceeds of the 

Me war* * Merwara revenues over and above the R66,000 a year due from Udaipur 
should he paid to that State, and that the Chief should be annually informed of 
the amount of the revenues. At the same time he was given a distinct assurance 
that the arrangements of 1881 were not intended to prejudice or in any way 
affect his rights of sovereignty over the Mewar-Merwara tract. The Chief 
was at this time prepared to cede Mewar-Marwara to the British Government in 
exchange for some outlying villages belonging to the Gwalior Darbar which 
Sindhia might have been induced to give up by a cession to him of some 
British territory from the North-Western Provinces. But this idea was some¬ 
what reluctantly abandoned on account of the supposed objection of the inhabit¬ 
ants to the transfer.^ 

§ 743. We have detailed in paragraph § 250 the particulars of the Jhansi and 
Morar exchange effected in 1886 Vith Maharaja Sindhia and completed in 
1888 by a rectification of boundaries. This case is a good illustration of a pre¬ 
ference for kharifaa as compared with 
The Jhanbi and Morar exchange, 1886. treaties or formal agreements in record¬ 
ing engagements with Native States. The conditions expressed in the Vice¬ 
roy’s khaHta of Eebruary 24, 1886, ratifying the exchange, were drafted by 
the Agent to the Governor-General in the form of four articles resembling a 
treaty/* But that form was not adopted. Moreover, the conditions embodied 
in the kharila varied the obligations of previous treaties. The British garrisou 
was to he withdrawn from the Gwalior fortress and the Cantonment of Morar, 
though by article 8 of the treaty * of 1860 the British Government had 
engaged to keep a subsidiary force constantly stationed within the Maharaja’s 
territories at a cost of not less than sixteen lakhs of rupees. The obligation, 
however, to assist the Maharaja contained in article 6 of the treaty Of 1844 
was expressly maintained. It was further agreed that the Maharaja might 
raise in addition to the infantry force which he might entertain under existing 
treaties and engagements, drilled infantry soldiers on the understanding 

that ” his regular cavalry should not be increased beyond its then strength of 
2,000 men. When the supplementary exchanges for boundary purposes were 
being arranged in 1887 and 1888, the question was twice distinctly raised 
whether effect should be given to them by a formal treaty or engagement or 
by an interchange of Maritas, and the decision was in favour of the latter 
method.’' 

§ 744. Summarising the results arrived 
at we may say that— 

(i) In making arrangements between the Paramount Power and subordi-^ 
nate States, it is well to avoid the forms of international treaties, 

(3) An engagement which consists of a grant, concession or reward to d 
Ruling Chief, proceeding from the grace and favour of the British Oovernment, 
may appropriately he expressedin the form of a sanad or of a document of the 
nature of a sanad. 

(3) A compact between the Paramount Power and a subordinate State 
may often be appropriately expressed in a kharita from the Viceroy or by 
means of an exchange o/kharitas between the Viceroy and the Chief concerned, 
' § 746. We have already had occasion in several different connections to 

The interpretation of Treaties and remark on certain points connected with the 
other written engagements with Native interpretation 01 treaties and other written 

engagements between the British Govern¬ 
ment and the Native States. Thus we have shown in the cases of Berar (para¬ 
graph § 6)and Kuch Behar (paragraph § 215) that documentary claims may beset 
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pide by overt acts; and that a uniform and long continued practice acquiesced! 
in by the party against whom it tells, must be held to exhibit the relations! 
between the parties which in fact exist. It is not permissible (see paragraph' 
,§13) to go behind a treaty to impugn the reasons which induced the signatories! 
to conclude it. No treaty (see paragraph § 38) can bind theCritish Government' 
to force the people of a Native State to submit to misrule. Moreover, obliga¬ 
tions of so solemn a character as that possessed by the Canning Adoption 
sannds must not be taien to include more than is clearly stated in them. Thi^ 
point was insisted upon by the Secretary of State in the final despatch in the 
Alwar case (paragraph § 328). , 

§ 74i6. In the Rampur Cessions case (paragraphs § 24.5 and, § 259) it clearl.y 
appeared that the form of the document by which a cession purports to be made is 
immaterial, and we said that we would return in this chapter to the arguments 
Minute of Sir Henry Maine la the by which Sir Henry Maine contended that 
Rampur Cession Case, 1868. a grant pf limited sovereignty over 

territory to a Ruling Chief the intentions of Government might be appropriately 
recited in a sanad. Referring to the opinion of Mr. Cowie in the Rampur 
Cession case. Sir .Henry Maine,® in his minute of August 11, 1868, said— 

“ I understand him to maintain that a treaty is indispensably necessary for 
an effectual alienation, and that a sanad is as inappropriate as would be, in 
(European international transactions, an English conveyance with its multiplied 
references to feudal rules and the statute-of uses. Now a sanad is undoubtedly 
the instrument by which the Indian Government ordinarily grants land and 
revenue to one of its subjects, and I quite admit that in a case where the inten¬ 
tion to alienate sovereignty, or to dispose of revenue, was doubtful, Mr. Cowie’s 
reasoning would be entitled to weight. The sanad, however, which is before 
us, clearly recites an intention to confer the same rights over the transferred 
territory which the Nawah enjoys over his inherited dominions, and hence 
Mr. Cowie must be assumed to make everything turn on the employment of a , 
sanad instead of a treaty. It must be recollected, however, that in inter- ' 
national law and in the o^s^si-international law applicable to India, facts are 
everything ; and the fact seems to be established by the Secretaries’ notes that 
sanads have been about as frequently employed as treaties in adjusting and 
declaring the relations of the Native Chiefs to the British Government. It 
was, in fact, the ordinary instrument of contract, grant or cession used by the 
Emperors of Hindustan, and so it has descended to us. The most important 
privilege ever conceded by the British Government to Native Princes, the 
unqualified right of adoption, is solely secured by sanad, and parts of territories,® 
even of Chiefs so considerable as the Maharaja of Patiala, are held under no 
other instrument. It would seem, too, that sanads are not necessarily unilateral.. 
They often impose on tKe recipient obligations which he is taken to have assented 
to through the act of acceptance. They appear, in' fact, to have no distinctive • 
peculiarity, except that they are couched in the tone of a superior addressin g 
an inferior .... So far, however, from being anomalous, the assumption o f 
superiority in a sanad is highly appropriate and natural in India; and I am 
convinced that examples of a similar assumption' having become a common 
form might be produced in Europe, if the instruments were examined to . 
which the quondam Emperors of Germany were parties. 

“ I venture, however, to think that Jibe doctrine of the extreme import^ 
ance of the distinction between a treaty and a sanad betrays a deeper mis¬ 
apprehension. If European principles are to be applied to the interpretation 
of the relations between the Indian Government and the Native Chiefs, they 
must be rather principles of the law of nations than those of English Munici¬ 
pal law. Now, while it is very natural for an English lawyer, who is accus- j 
tomed to rights and duties flowing directly from conveyancer, to attach the ■ 
greatest importance to their form, it Cannot be said that International Raw 
attributes any such importance to International Raw has ‘ rnodea 

of international acquisition ’ known to itself, which are set forth at length in ' 
the text books {e.g., Phillimore, vol. I, pages 235-815) ; hut, following Roman 
Law, it regards documents not as modes of acquisition, but as evidence of 
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acquisition according to a particular mode. It is not, I think, presumptuous 
to affirm that (though the expression may sometimes he found in writers of 
some authority) it is in strictness incorrect to say that .territory is acquired hy 
treaty. By a treaty the high contracting parties may bind themselves to 
effect or suffer an acquisition of territory after one of the modes known to 
public law, or again, a treaty may furnish irrefragable evidence that such an 
acquisition has taken place, or it may supply binding admissions of the fact. 
But acquisition or alienation cannot be said to be effected by the treaty itself 
or any other document. From these principles appears to flow the broad 
doctrine of "Wheaten that the form of a treaty is immaterial, and it would 
seem to be a legitimate conclusion from them that there was nothing in¬ 
appropriate in the sanad givtm to the Nawab of Kampur. Strictly speaking, 
the alienation was effected by the delivery of the territory to the Nawab, The 
mnad, reciting the intentions of the Crown, supplied what in Roman and 
International Law is known as the jmta oausa.^' 

§ 747. We may add here that in November 1885, in reply to an inquiry 

Ho special form of agreement is neces- made by the Bombay Government, the 
sary for the cession of jurisdiction. Government of India stated that no parti¬ 
cular form of agreement has been prescribed for the cession of railway land and 
jurisdiction. “It is sufScient,” they said, ‘‘ if the agreement clearly specifies 
the cession of full jurisdiction and administrative control short of sovereign' 
rights over all lands and premises occupied or required for railway purposes,” 

§ 748. The “ gwosst-international law applicable to India ” mentioned by 

Sir Henry Maine is the same thing as the 
Indian Political Law so often referred 
alteration of dooumeuts. to in these volumes. In illustration of the 

principle that in Indian Political Law 
facts are everything, we may refer to the further and subsidiary prin¬ 
ciple that it is' not always necessary to make a formal alteration in an agree¬ 
ment between the British Government and a Native State when a departure 
from the terms of the agreement has received the assent of both parties to 
it. Thus, as we have seen in extradition cases with.Baroda, the production 
of fi, primd facie case against the accused (see paragraph § 684) is an accepted' 
procedure on both sides. But it has not been considered necessary to amend 
article 9 of the Baroda treaty* of 1817 which provides that “ offenders taking 
refuge in the jurisdiction of either party shall he surrendered on demand 
without delay or hesitation.” Nor would this provision be so construed as 
to admit a demand by Baroda for the extradition of a European British sub¬ 
ject—a demand opposed to general practice with regard to all Native States, 
Another case in which facts have ceased, at all events-temporarily, to corre¬ 
spond with written engagements, is that of the salt agreements of certain States 
in Rajputana. By these agreements concluded in 1879, 1881 and 1882 cer- 
tain restrictions were imposed on traffic in salt, and the Government of India 
in February 1888 resolved that the restriction’s on import, export and transit of 
salt in the States of Alwar, Bhartpur, Kishangarh, Shahpura, Lawa, Dholpur, 
Bundi, Tonk, Karauli and Jhalawar, and the restrictions on import only which 
the' Kota State was bound to enforce, might be withdrawn “ tentatively and 
without prejudice to the complete rights of Government to re-enforce the 
treaty stipulations, should such a course be thought necessary for the protec¬ 
tion of the British salt revenue.” They added that no formal alteration of 
agreements seemed to be required.” 

§ 749. In summarising the little we have to say on the interpretation of 
summary. ' treaties we will use the irords “ treaty ” and 

“ formal agreement ” in the sense in which 
we used them in the summary given in paragraph § 736, 

Between a treaty and a formal agreement there is no distinction in prin¬ 
ciple so far as either document defines the obligations of the parties to it. In 
our summary we therefore think it quite legitimate to extend to formal aoree- 
ments certain conclusions which have been" actually expressed -with refe:^ace 


Government of India, Foreign Department, to Pom- 
bay, No. 3822-1., dated November 12, 1885. Pro., Inter¬ 
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to treaties only. As between the Paramount Power and the subordinate 
States, aawadfi often take the place of treaties between independent powers. 
Treaties and sanads are equally solemn forms of engagement, and itsanads must 
not be held to include any obligation beyond what they actually express; the 
same rule must apply to treaties. Our summary, then, will stand thus 

(/) We may not go behind a treaty or formal agreement to impngn the 
reasons which induced the parties to conclude it. 

{2) No treaty or formal agreement can bind the British Government 
to permit misrule. 

(3) No treatpi sanad, or formal agreement must be taJeen to include any 
obligation beyond what is clearly stated in it. 

(4) Sanads often impose an the recipient obligations to which he assents 
by accepting the grant. 

(6) No special form of agreement is prescribed for the cession of juris¬ 
diction by a Native State to the British Government. It is enough that the 
cession should be clearly specified. 

(6) In Indian Political Law facts are everything. Uniform and long- 
continued practice shows actual relations. Documentary claims may be set 
aside by overt acts; and the terms of written engagements may be varied by 
consent without the formal alteration of documents. 

§ 750. The last subject which we shall notice in this chapter is the participation 

The participation of India in Com- India in Commercial Treaties between 
meroiaf Treaties between the British the British Government and Foreign 
Government and foreign Powers. ^ Powers. These treaties usually contain 

an article, known as the Colonial Article, providing that the stipulations of 
the treaty shall apply to British Colonies and outlying possessions, so far as 
the laws permit, with the exception of certain specified colonies such as Canada, 
Newfoundland, the Australian Colonies, Tasmania, New Zealand, the Cape 
and Natal. The excepted colonies then practically have the option of obtain¬ 
ing the benefits of the treaty on the condition that intimation shall be given 
within a certain fixed time that the stipulations ought to be made applicable 
to any of them. • 

The general rule now is that when a Commercial Treaty is negotiated 
with a Foreign Power, India shall be included in these lists of excepted 
colonies and possessions ; and that the Foreign Office in England shall then; 
in each case, ascertain from the Secretary of State for India whether the stipu¬ 
lations of the treaty shall or shall not be made applicable to that country.** 

§ 751. The circumstances and discussions which led to the adoption of this rule 
Exclusion of India from tho Com- have some constitfitioral importance anc^^ 
merciai Treaty with Italy, 1884. interest. A Commercial Treaty between 

Great Britain and Italy was ratified on June 80, 1883, and the Secretary of 
State inquired whether its stipulations should be made applicable to British 
India as ' the Colonial article allowed. That article did not contain the 
words “ so far as the laws permit ” ; and Article XIII of the treaty declared 
tliat ~ “ The subjects of each of the contracting parties who shall conform 
themselves to the laws of the country shall have , full liberty, with their 
families, to enter, travel, or reside in any part of the dominions and possessions 
of the other contracting party." Under section 3 of Act III of 1864 
the Supreme and Local Governments within their respective jurisdictions 
“ may, by writing, order any foreigner to remove himself from British India, or 
to remove himself by a particular route, to be specified in the order.” The 
Act also contains other provisions, which need not be particularised, enabling 
the Government of India to take further precautions in respect to foreigners 
residing or travelling in British India. The Government of India replied** to 
the Secretary of State that they were prepared to accept the treaty on all 
points except in regard to Article XIIT, which could not be accepted without 
reserve. ” The reservation," they said, “made in the draft treaty, that accept¬ 
ance by British colonies or dependencies would be given only ‘ so fa* as the 
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laws permit,’ bas been omitted in tbe treaty as signe'd. Under Article XIX 
of the treaty ”—(tbe Colonial Article)—“ our acceptance will therefore have 
this consequence, that where our law conflicts with the terms of the treaty, 
we must abstain from enforcing it, or where it is not legally in our power to 
do this, we must amend our law. This being so, it becomes important to 
consider whether there is anything in Article XIII which might be regarded 
as inconsistent with the powers given to us in respect of foreigners by our 
Act III of ISet, or as aflecting the exercise of these powers. 

“The Act in question is one which we have not-of late years had occa¬ 
sion to enforce, and we trust we may long be spared the necessity of enforcing 
it; but it is a standing portion of our law and one which we might have occa¬ 
sion to enforce against the’ feuhject of a foreign State, even in times of the 
most complete tranquillity, and on grounds winch might not always be satis¬ 
factory to the States concerned. We need hardly say that, though the powers 
which the Act confers would be very rarely used, we could not consent to their 
abandonment or curtailment in favour of the subjects of any European State, 
and we cannot but apprehend i.hat, if we were |.o accept Article XIII without 
reserve, it might be contended that we could no longer exercise these powers 
in the case of Italian subjects, or at least that, if we did exercise them, we 
should be under a s^teoial and peculiarly stringent obligation to justify our 
action to tho Italian Government. 

“Of tbe form in which the reservation should* be made Her Majesty’s 
Government will be tbe best judge, but we are of opinion that it should be so 
clear and unmista*kable that thm-e would be no room for contending that our 
acceptance of the treaty has in any way altered the position of Italian sub¬ 
jects as regards Act III of 1864, or any similar general Act which may from 
time to time he in force in British India. 

“ Subject to this reservation, we shall be glad to know that the treaty* 
can be applied to India.” 

The treaty would have extended the “’most-favoured-nation ’* treatment 
to Indian commerce and navigation and thus have prevented the perhaps 
somewhat, remote possibility of differential duties being imposed , in Italy on 
Indian merchandise weighting it as compared with similar .goods from some 
other countries,** But the Italian Government rejected the proposal of the 
Government of India. India, they held, was free to accept the treaty or not 
as might be preferred, but was not entitled to couple its acceptance u'ith condi¬ 
tions or reservations. 

§ 752 , This decision of the Italian Government was acknowledged by the 

India desires in 1884 t.o bo excluded Government of India on May 30 1884. 
from the proposed treaty with Para*- But meanwhile Oil January 24, 1884, the 
guay. Secretary of State forwarded the draft of a 

proposed new treaty with Paraguay and asked, with reference to the Colonial 
Article, whether India should become a party to the treaty. The Government 
of. India were reluctant to discuss at large the difficulties arising out of these 
commercial treaties in consequence of its relations with Native States. But in 
the despatch of May 30, 1884, the Governor-General in Council went one 
step further than he had gone in the previous despatch about the Italian treaty, 
for he alluded not only to the possible expulsion of foreigners from India, but 
to the presence of Europeans in Native States. The Government of India 
regretted the news that Italy would not agree to the proposed reservations 
grounded on the Act of 1864. “ The exports,” so it was said in the despatch*® 

of May 30, 1884, “ of cotton, indigo, wheat, rice, silk,^ hides, jute and oilseeds 
from India to Italy form a trade of considerable magnitude, and the treatment 
of the most favoured nation, which it is within onr power to secure, is a consider¬ 
ation to which we are inclined to attach much importance. But, on the other 


Italy has not struct at Indian imports. But, writes 
Mr. O’Conor in a note dated November 3, 1894—“ Italy 
has a General Tarifl'and a Conventional Tariff, the rates 
in the latter (wl#hh are substantially lower than tbe rates 
in the former) applying to countries with which Commer¬ 
cial Conventions have been concluded. Indian goods come 
under the Qsneral T«iiff; but as it happens most of the 


goods we send to Italy (being raw material) are free of 
duty or are of such a nature that tho countries with which 
conventions have been concluded do not produce and can¬ 
not compete in them. In a few articles—carpels,-- 
there is a difference.” 
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hand, this commercial advantage is offered to us at the cost of abandoning cer¬ 
tain powers which we have hitherto held necessary to the public security of 
India. 

“The repeal of Act III of 1864 would not be the only measure which 
would be forced upon us. Your Lordship is aAvare of the clause in many 
of our engagements with Native States under which the admission of foreigners 
into their service or the residence of Europeans in those States is placed under 
restrictions. Upon full consideration of the matter, we do not feel justified in 
exchanging the power of control, which we now possess, by law or treaty, over 
the settlement of foreigners in India for the commercial benefits which the 
Italian treaty might possibly secure for us. To the Paraguay treaty somewhat 
similar considerations apply, and it is moreover a matter of comparatively 
small concern to us, as there is little or no intercourse between India and 
Paraguay. 

“Under these circumstances, we beg that Your Lordship will take the 
necessary steps to intimate that the Government of India is not in a position to 
avail itself of the privilege of participating either in the commercial treaty 
between Italy and England, or in the proposed treaty with Paraguay.” 

The India Office supposed that the objection to participation in the treaty 
from Italy arose solely from the omission from that treaty of the reservation 
“ so far as the laws permit,” and for some time overlooked the circumstance 
that this objection had been widened by the despatch of May 30, 1884, Hence 
it came about that when these words “ so far as the laws permit ” were added 
to the Paraguay treaty, India was included in it. But before ratification the 
officer on the spot was directed to make a declaration excluding India if this 
could be done without allowing the entire treaty to fall through. A declara¬ 
tion was made accordingly in a protocoP“ dated May 10, 1886. 

§ 763. Meanwhile, the India Office, being still under the impression that the 
, „ . - -.T. sole ground of objection to the Italian 

draws his assent to the participation treaty was the omisslOD of the words “ so 
of India in the proposed Treaty with far as the laws permit, ” agreed on J uly 2, 
Mexico. 1884, in urgent circumstances, and with, 

out consulting the Government of India, to India being a party to a proposed 
Commercial Treaty with Mexico on the understanding that these words, which 
duly appeared in the Colonial Article, should be retained. The receipt of this 
intelligence compelled the Government of India to submit in a despatch ” of 
January 6, 1885, a fuller expression of their policy. “ In accepting treaties,” 
they said, “ on behalf of India, we have to consider the consequences of doing 
so with reference to the feudatory States in subordinate alliance with the 
British Government. The peculiar position and circumstances of those States 
surround the question with considerable difficulties. If we act on the sup¬ 
position that any treaty which has been accepted on behalf of India is binding 
upon the feudatory States, which are incapable in themselves of entering into 
any treaty with Foreign Powers, then we become responsible for the due 
observance of the treaty within territories where we have not absolute powers of 
control and do not desire to claim them. We may find ourselves bound to 
resign certain rights acquired by agreement or usage which appear to us to be 
neceasary for the security of our position, for example, the right of restricting 
the employment or residence of foreigners in Native States, and on the other 
hand we may find ourselves bound to guarantee to the subjects of Foreign 
Powers personal and commercial privileges, and a measure of religious tolerance 
only to be ensured by an amount of interference with the internal administra¬ 
tion of Native States which would be very unpalatable to their. Chiefs. If, on 
the contrary, we act upon the supposition that treaties accepted on behalf of 
India are not binding upon the feudatory States, then we find ourselves in 
face of difficulties of another kind. In the first place such a course of action 
must tend to encourage the Native States in ideas of independence and of 
isolation from the body politic which are hardly consistent with their position 
as feudatories of the British Crown, and which may lead to serious embarrass¬ 
ment ; and in the second place we may find that i’oreign Powers expect us. 
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not witliout some show of reason, either to secure to their subjects within the 
feudatory States the privileges to which they are entitled in India, or to let 
them deal direct with those States themselves, which of course could not be 
allowed. Either supposition, therefore, involves possible complications of some 
importance; and we have hitherto thought it expedient to avoid those com¬ 
plications as far as possible by avoiding the acceptance on behalf of India of 
any treaties which are not really of material advantage to the Empire, 

“ We are sensible of the drawbacks involved by this state of affairs, and if 
the occasion should arise when further hesitation on our part would involve an 
undoubted sacrifice of material advantages to British India, we should then he 
prepared to suggest sonaq, method of meeting the difficulties of the situation. 
But neither in the case of Mexico, nor in that of Paraguay, do we see any 
sufficient reason for departing from our present policy.”* 

These views were accepted by the Secretary of State and directly led to the 
establishment as between the India and Foreign Offices in England of the 
general rule mentioned in paragraph § 750 whereby India is to have the option of 
participating in future commercial treaties.^® The India Office agreed that this 
option might be given to India in the proposed treaty with Mexico, as also in a 
proposed treaty, which in February 1885 was being negotiated with Uruguay.** 
But the assent of the Secretary of State to the actual participation of India in 
the treaty with Mexico was withdrawn and in the end India was not included 
in that treaty.*® 

§ 754). At the same time, that is, in February 1885, it was proposed to eon- 
India desires to withdraw from the tinue the Commercial Treaty of 1862 
Salvador Treaty, 1885. between Great Britain and the Republic of 

Salvador which was held to apply to India. The Foreign and India Offices in 
England arranged to consult the Government of India, and further that if a 
decision should be necessary before the reply of that Government was received, 
there should be inserted in the instrument by which the treaty was prolonged a 
clause enabling India to withdraw from the treaty within twelve months. The 
Government of India telegraphed to the Secretary of State that it was desir¬ 
able that India should withdraw from the Salvador treaty, and that if condi¬ 
tional adhesion to the treaty had already been signified, twelve months’ notice 
of withdrawal should be given,* Eventually India was included in the Colo¬ 
nial Article of this treaty and gave due notice of her wish to withdraw from 
its operation. Intimation was conveyed accordingly to the Government of 
Salvador and India has thus been excluded from the operation of the treaty,* 

§ 755. In the course of the discussions on the treaty with Mexico it was at 
one time supposed that the treaty of commerce and extradition with Portugal, 
(already referred to in paragraph § 32 as the Goa Treaty,® 1878) afforded a 
precedent for assigning to Native States for treaty purposes the position of 
bodies politic separate from British India in relation to Foreign Powers. 
But a valuable note * of September 19,1884, by Mr. Martindale, then employed 
in the Foreign Office, and some subsequent circumstances show conclusively 

___ that this interpretation cannot now be 

cedent for separating the States from placed ou certain provisions of the Goa 
British India in relations with Foreign treaty of 1878 and of the Convention of 
Bowers. followed Upon it. The prin¬ 

ciple upon which several articles of the treaty were framed was that the privi¬ 
leges conferred and engagements made by it in respect of freedom of commerce, 
navigation and trade, residence in the dominions of either party, the use of ports, 
customs and the regulation of traffic in arms, ammunition and military stores, 
should extend to Native States named in lists to be subsequently furnished to 
the Goa authorities.® A protocol dealing with extradition was signed on the 
same day as the treaty and executed as an extradition convention a year later, in 
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January 1830. In tins convention it was similarly provided ® that lists should 
be supplied of the Native States which, with thek subjects, would be entitled 
to be placed, for extradition purposes, “ upon the same footing as British India 
and the subjects of Her Britannic Majesty.” The negotiations preliminary to 
the Goa treaty began at Simla in 1877, the delegates being for India Sir 
Alexander Arbuthnot and the Hon’ble T. 0. Hope, with Mr. John Jardine as 
their Secretary, and for Portugal, Senhor Soares. The delegates failed to 
agree, and one fundamental point upon which they differed was the extension 
of some of the privileges and engagement^ above mentioned to Native States with¬ 
out the previous consent of the Portuguese Government to that extension in the 
case of each State separately. “We explained,” said the India delegates in their 
reportof August 11, 1877, " that all Native States in India hold the position 
which in Europe is well known by the term ‘semi-independent States;’ that 
though they might differ more or less from British India as regards their 
Municipal law, they had no international rights, could not be parties to any 
international compact, and in the matter of their relations with Foreign Powers 
were undoubtedly one territory with British India. Consequently, if wo 
assimilated any of them into our system in the matters in question, Portugal 
was bound, on notice of the fact, to treat them like British India in such 
matters, just as she would be if we conquered and annexed them.” Senhor 
Soares, however, maintained his objection, and the Indian delegates adhered 
to the article (Article IV in the treaty as signed) which gave expression to their 
vi^ws. The Government of India completely approved the proceedings of 
their delegates, and in 1878 the negotiations, thus temporarily suspended, were 
brought to a successful conclusion, Mr. Hope having been deputed to Lisbon.® 
Thus, though a concession was probably made to the wishes of the Portuguese 
authorities in the agreements to furnish certain lists of States, the principle of 
the identity of the States with the rest of the British Indian Empire for 
the purposes of treaties with Foreign Powers'was very clearly asserted in the 
negotiations. 

§ 756. It is true that in working the Goa Extradition Convention the British 
Government was induced to make extradition agreements with the States of 
Lharampur and Jauhar; but this was a somewhat curious result of the law and 
Extradition agreements with Dharam- the understanding arrived at. In June' 
pur and Jauhar. and July 1881 the Portuguese author¬ 

ities pointed out that no list of States such as that mentioned in the convention 
had been supplied to them; and the Governor of Damaun in particular urged 
that Dharampur and Jauhar sliould be brought within the terms of the eonven* 
tion. The effect of the convention was that Goa was not required to surrender 
a Portuguese subject nor British India a British Indian subject; but each 
Government was to punish its own subjects found in its own territory after hav¬ 
ing committed an offence in the territory of the other. If Dharampur and Jau- 
liar were to be placed on the same footing as British India, and a Dharampur or 
Jauhar subject committed an offence in Portuguese territory and took refuge 
in British territory, would he not go scot-free ? A foreign subject, in the eye 
of our Municipal law, would have committed an offence in foreign territory; 
and on usual legal principles our ordinary Courts of Justice would have no 
jurisdiction to try him. This difficulty was met by the proposal that such an 
offender should be deported to bis own State for trial there; but then arose 
the further query, under what law could we deport him ? The agreements 
with Jauhar and Dharampur were a legal device to surmount this obstacle.® 
As we have seen in the chapters on extradition, section 1 of Act XXI of 1879 
declares that the procedure provided by any extradition treaty shall be followed 
in every case to which it applies. We therefore made agreements with Dharam¬ 
pur and Jauhar that we would surrender to them their subjects found in 
British India and charged with having committed any of certain specified 
offences in Portuguese India; and that these surrenders should be made in 
accordance with such procedure as the Governor-General in Council might 
from time to time prescribe. The deportations, therefore, authorised by the 
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procedure so prescribed became legitimate under our law. Later on, when the 
question of supplying a full list of States to tbe Goa Government again came 
under consideration, it was thought that agreements such as those made with 
Dharampur and Jaubar need only be made as occasion arose.^® But this ques¬ 
tion was dropped because the Goa treaty, 1878, terminated “ on January 14, 
1892, and the convention fell with it. In a despatch^* advising that we should 
shake ourselves free of the treaty, the Government of India in substance con¬ 
demned the articles referring to Native States as practically useless; and the 
correspondence connected with the draft extradition convention with Portugal 
shows that the convention of 1880 was defective in several particulars. 

§ 767. Nearly all the rgst of the case has already been told in paragraph § 32. 
Whatever doubts there may be as to the political propriety of the plan adopted 
in the Goa treaty of 1878 and the convention of 1880, the cas6 has ceased to 
have any force as a precedent, both because these documents are no longer 
operative and because the true position as now understood has been clearly 
established in the draft extradition convention and connected correspondence. 
In those papers, for purposes of extradition to and from Portuguese India, tlm 
Native States are treated as identified with British India itself. The negotia¬ 
tions, however, with Portugal for the conclusion of a revised convention fell 
through; because the Portuguese Government would not agree to surrender 
any person charged with an offence punishable with death. The attempt to 
conclude a new treaty with Portugal to replace the Goa treaty likewise failed. 
IVI r. Carey, who was deputed to Lisbon, did not succeed in inducing the 
Portuguese authorities to meet the wishes of the Government of India.*® 

„ Our conclusions on the above review 

Summary. 

India should have the option of participating in commercial treaties with 
Foreign Towers in case that course shotild be expedient in the interests of the 
Empire ; but, as a rule, it is not advisable that India should participate. This 
rule is founded partly on British law with respect to foreigners in India,~a 
law which cannot be abrogated without political danger,—and partly on the nature 
of the relations existing between the British Government and the Native 
States. Generally the result of the discussions on these commercial treaties 
has been to emphasise the principle, already fully illustrated, of the political 
isolation of Native States. 


See Sir A. Scoble’a note of October 25, 1889, in K.-W., 
Pro. Internal A, December 1889, Nos, 203-207. 
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** No. 346, dated October 22,1890, Pro., Secret I, July 
1891, No. 31. 
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CHAPTER XXII. 

TITLES AND CEREMONIAL. 


§768. In. this Chapter we shall deal chiefly with Native titles and tlie salutes 

of the Sovereign and of Ruling Chiefs; 

Introductory. notice one or two points of 

importance connected with Darhars, though we shall avoid all detail of the 
etiquette observed in the public or private receptions of Ruling Chiefs. There 
are several other matters more or less connected with titles and ceremonies in 
India, upon which for various reasons we do not propose to enter. The whole 
subject of British Orders of distinction, such as the Star of India and the 
Order of the Indian Empire, is excluded, because, with reference to the general 
plan of these volumes, nothing need be said of it except that the Rulers and sub¬ 
jects of Native States are eligible for these decorations, 53 there are abundant 
instances to prove ; and that is the only point in connection with these Orders 
of distinction which is material in considering the practice and policy of the 
Government of India in its relations with Native States. To the grant of 
foreign Orders of distinction to Ruling Chiefs we have alluded in paragraph 
§30. This question has not yet been completely worked out, particularly 
as it affects British and State subjects; and in these circumstances it 
seems best to add nothing to the published regulations.^ It is well known that 
at the time of the Delhi Assemblage the Government of Lord Lytton proposed® 
to initiate a Native Peerage, or Libro d*Oro, for India, in which should “ be 
enrolled the names and ancestry of the Ruling Chiefs and Native Noblemen,* 
and to establish “ an Heraldic College at Calcutta with the object of authorita¬ 
tively recording the ancestry of existing Princes and Chiefs.” But we shall 
not notice these projects, beyond making this mere allusion to them, because 
they were allowed to drop in November 1879. So far as they had any practi¬ 
cal effect, it consisted in the collection of information regarding holders of 
titles in India generally which is on record in the Eoreign Office. Having 
thus defined our own portion of the whole ground by marking off parts of it 
on which we shall not enter, we will consider first the grant of Native titles in 
India. 

§ 769. A Resolution of the Government of India, dated*May 30,1829, stated 

that the question of conferring titles or 

olTaUwmt. othermarksofdistinctionontheNativesab. 

tinok, 1829. jects of the British Government of India 

was one of acknowledged importance and had long occupied the attention of the 
Governor-General in Council. “ The principle,” so this Resolution ran, ” that 
this essential and peculiar attribute of sovereign rule should properly be exercised 
by the British Government direct, instead of as formerly through the medium 
of the pageant Court of Delhi, was first asserted and established by the Marquis 
of Hastings, at an early period of his adrninistration, but the occasions for 
conferring ranks upon inhabitants of the British Provinces were, from what¬ 
ever cause, of rare occurrence during the government of that nobleman : and 
it was not until the accession of Lord Amherst,® tliat the practice of granting 
titles came actively and systematically into use. During Lord Amherst s 
administration, titles and various other honorary distinctions were bestowed 
on several respectable and meritorious individuals, both in acknowledgment 
of services and good conduct during the prevalence of war on the Eastern 


* These will be found in Foreign Deparmeiifc Notification 
Uo, OpO-G., 29th April 1886. 

® See paragraph 5 of Secretary of State’s despatch No. 69, 
lated November 20, X876, Pro., Political A, December 
1877, No. 809. Also K.-W. of Pro. A, Political I, August 
1883. Nos. 98-100, pages 6-9. 
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rrontier, and to reward and encourage acts of public spirit and liberality 
connected with the formation of roads, the endowment of colleges and the 
promotion of other institutions tending to the welfare and improvement of the 
native community. The value attached to grants of this nature by the society 
at large is sufficiently evidenced in the numerous applications which have been 
brought forward at different times, and are now actually depending, for similar 
distinctions. 

“ Entirely concurring in the wisdom and expediency of the course above 
indicated, the Governor-General in Council has no hesitation in determining 
to follow up the line marked out by preceding administrations, relative to 
conferring rank on our Native subjects; but His Lordship is at the same time 
desirous, both that som^ rules should bo framed for regulating the distribution 
of titles, and also thafthe principles on which Government intends to act in 
granting them, and the proper channel of application, should be more generally 
known and distinctly understood than appears at present to be the case.” 

Then followed some instructions, which it is unnecessary to repeat, regard¬ 
ing the “proper channel of application.” The Kesolution continued— 

“ Titles will be awarded on the following grounds:— 

“ Ut. —Services during war and in times of public emergency. 

2nd. —Meritorious conduct on the part of landholders in the interior in 
aiding the police; distinguished success in improving the agricultural system 
and the manufactures of the country; and the execution of important public 
works. 

“ Liberal contributions for the support and promotion of beneficial 
public undertakings and institutions. 

“ Under the Native Oovernment, titles were not, strictly speaking, heredi. 
tary, nor shall they hereafter be so considered ; but due attention will at all times 
be paid to claims which may be considered (sic) by men of family to succeed 
to the rank enjoyed by their ancestors. 

“ The Qoverhor-General in Council will of oomse, in all cases, exercise 
the most unfettered discretion in approving'or rejecting applications, and the 
authorities recommending loill advert carefully to the general character and 
circumstances of the candidate, so that the value of the distinction he not lowered 
in the public estimation by the admission of unworthy members of society to a 
participation in the honours and privileges of rank.” 

§ 760. In sketching the history of the grant of titles in British India, there is 
nothing to notice, after this Eesolution of Lord William Bentinck, for a period 
of nearly thirty years. In 1858 Dr. Balfour, the Government Agent at Chepak, 
brought to notice that the late Nawab of the Carnatic had freely bestowed 
titles and emblems or badges of honour on his relatives and dependents. The 
Government of Madras * concurred in the views of Dr. Balfour as to the 
desire for these distinctions felt by Natives of India generally and the use that 
might be made of that feeling in stimulating and rewarding loyalty and good 
service. Lord Canning, in taking up the matter, recognised “ the necessity for 
placing the whole subject on a clear and intelligible footing;” and he appears 
in the first instance® to have contemplated “ the careful preparation of a code 
of rules for this objectbut no such code was ever even drafted. Local Govern¬ 
ments and chief political authorities were consulted and asked for a return 
of titles and honorary distinctions conferred by the British Government on 

Lord canning’s despatch of 1869. Considera¬ 

tion of the replies Lord Canning recorded 
his views in a despatch® to the Secretary of State, dated December 24, 1859. 
Of the recommendations made in that despatch for the institution of an Indian 
Order of Knighthood nothing need be said here. As to conferring titles, Lord 
Canning wrote—” I am satisfied that it will be the best policy to adhere closely 
to the precise titles already in use throughout India. I do not think that any 
success would attend an attempt to invent new titles, or to modify the mean- 
ing and value of old ones. I should deprecate au endeavour to regulate them 


^From Madras, No. 448, dated July 14, 1868# 

* Oovernment of India, Foreigrn Department, to Madras, 
No. 3C4^, dated May 25 ISSOs Foreign Department Circulars 


No. 3049, dated idem, and No. 3841, dated June 28,1859. 

® No. 27,—“See selected pajx*rs relative to the grant of 
titles and honorary distinctions, Part I, page 117* 
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"by any general rule for all India; for the same titles have a different value, ahso* 
lately and relatively, in different parts of the country, and some which are 
used in one part are not known in another. In each Local Government or 
Province, the designations and titles which have been almost immemorially in 
use should continue to he recognised and conferred. These Utlea should^ I 
submit, he in the disposal of the Queen's Bepresentalive in India. I do not 
think that anything would be gained by making the grant of the titles of 
Maharaja and Nawab, or of any other Hindu or Muhammadan titles, referable to 
the Crown, and there would always he delay in doing so, and sometimes diffi¬ 
culty in conveying the full merits of the case referred. 

“ All that is necessary, as regards Native titles is, that the Grown of Eng¬ 
land should be understood to assume to itself the authority, and to invest it¬ 
self with the trust heretofore claimed by the Emperors of Hindustan over all their 
subjects and vassals, whether Muhammadan or Hindu ; that this authority should 
be exercised by the Grown's Bepresentative in India, as in fact it always^ has \ 
been exercised by the Governor^ General; and that an official roll of all the right- ' 
f ul holders of titles should be kept by the Government of India. In short, 
that as little change as possible be made in the practice which is already estab¬ 
lished, excepting in the preservation of a more formal and authoritative record 
of titles actually recognised or granted than any which at present exists. 

“ As to making titles hereditary, I deprecate doing this in a country where It 
the decadence of families is sudden and frequent, and where inheritance ^7 jf 
primogeniture is not established. They are already often made hereditary in Is 
practice, but they should.not be made so by rule and of right unless in very || 
exceptional oases. 

“ I am equally opposed to attaching as a rule any land or grant of money 
or allowance to the grant of a title. Where a substantial reward is due, it 
should be given, hut not as the necessary accompaniment of a title. The ten¬ 
dency in India to consider honours as identical with profit is already too strong 
and needs no encouragement. 

“ I am not prepared to say what should he the rules Vhioh should govern 
the grant of Indian titles. Upon this point I wish to have the opinion of the 
Government of Bombay regarding the titles of Western India before speaking 
definitively. But the rules, if any are necessary, should be as few as possible; 
and, as observed by the Governor of Madras, loe should take care not to over- 
systematise. I also concur in Sir Charles Trevelyan’s suggestion that it is 
proper that all titles should be given with the previous sanction of the Govern¬ 
or- General. I do not consider that this is required as a check upon the 
Governments of Madras or Bombay, whose recommendations would probably 
be accepted in all cases ; hut because it is desirable that all upon whom titles 
are conferred should derive them from the same common source, and that that 
source should be as near to the fountain of all honour as can be conveniently 
provided. In this view it will be quite right that the titles should be sanc¬ 
tioned by the Queen’s Representative.” 

To so much of this despatch as related to titles the Secretary of State 
(Sir Charles Wood) repliedon October 31,1860— “ I will only now intimate 
my general concurrence in the views which you have expressed. I wait Jor 
a fuller development of them until you shall liave obtained the information 
respecting the system of titles in Western India to which paragraph 8 of your 
despatch refers.” In point of fact the opinion of the Government of Bombay 
had been received before the date of Lord Canning’s despatch, but nothing 
further was done except that the correspondence, including the returns of 
titles, was printed in two small volumes entitled “ Selected Papers relative to 
the Grant of Titles and Honorary Distinctions in India, Parts I and El, 1860.” 

§761. The principle thus asserted by Lord Canning and Sir Charles Wood 

D'KATit that the grant of titles in India should he 

XTo on0 Tjttt Vic0roy oftu i tct* t cc 

Nativ 0 titles to Chiefs or Native British sanctioned by the Viceroy has been afflrm- 
Butajects ia India. ed on several occasions. The title of “ His 

Excellency” was withdrawn from the Raja of Pudukota by the Madras 
Government in 1859 in consequence of his extravagance, hut that Government 
restored the title and allowed the Raja a salute of 13 guns on the occasion of 

. ..i--- - --—- - - --- 1 - -^ 

7 Despatch No. ^ (Political), dated October 31, 1860. 
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the visit of the Duke of Edinburgh to Madras. We shall deal with the power 
^ ^ to regulate salutes later on. As regards 

caseof thefiajaofPudukot8,i870. the title, the Government of India, after 

calling for a report, wrote ® thus:—“I am to remarkthat the power to confer 
titles rests exclusively with His Excellency the Viceroy and Governor-General, 
and that the Madras Government ought not to have conferred the title of 
‘ His Excellency ’ on the Eaja of Pudukota without the previous sanction of 
the Viceroy. His Excellency in Council observes from your letter that the 
title was restored by the Madras Government in the hope * that this mark of 
the favour of Government would be appreciated by the Raja and induce him 
to persevere in listening to the advice of Government in the management of 
his affairs.’. 

“ I am.to request that the Raja may be informed that the indulgence 

is at present provisional, depending on the ultimate realisation of the hope 
above mentioned.” 

§ 762. In the same year, 1870, the Government of Bombay conferred the 
Case of Mr. Sduiji Festonji, Bombay, title of ■ Hhan Bahadur on Mr. Edalji 
1870. Pestonji, Head Clerk of the Commissariat 

Office at Mhow, who had done good service in the Governor’s Camp, in the 
Poona Accounts Office and elsewhere, and at the time of the Mutiny and during 
the Persian. War. A letter® of the Eoreign Department stated that ” hitherto 
all titles have emanated solely and directly from the Viceroy as the immediate 
representative of Her Majesty the Queen in this country,®’ The title was not 
recalled, hut the request was made that “in all future cases in which the 
Government of Bombay may deem it expedient to bestow such an honour, the 
matter may be referred for the orders of the Viceroy and Governor-General in 
Council.” Eventually, in 1876, a sanad conferring the title on Mr. Pestonji 
was issued under the signature of the Viceroy. 

§ 763. In connection with the grant of titles we now come to consider the 

„ __j.. ^ ^ ^ 4 . powers of Ruling Chiefs. The first case 

rgr noted under this head is that of 

Case of Muhammad Faia AU Khan of Muhammad Paiz Ali Khan of Jaipur. 
Jaipur, 1870. ^ ^ 

[In October 1869, the Political Agent at Jaipur forwardeda translation 
of a note from the Council of the State announcing that in consideration of 
the services and descent of “ Nawab Muhammad Paiz Ali Khan Bahadur ’’ the 
Darbar had conferred upon him the title of “ Mumtaz-ud- Daula,” and praying 
that if approved the title might be recognised by a sanad from the British 
Government and a notification issued to that effect. The “ Nawab ” held con¬ 
siderable estates in the North-Western Provinces, and had on frequent occasions 
to communicate officially with British officers. Colonel Bey non supported the 
application as a special case in consideration of the exceptional services rendered 
to our Government by the “ Nawab.” Government called upon the Agent to the 
Governor-General, Rajputana, for a report; and Colonel Keatinge instituted 
inquiries and submitted his report in February 1870. It seemed tliat Paiz Ali 
Khan came of a good family in Bulandshahr. He had done good service in the 
Mutiny and had been rewarded by our Government; unfortunately the value 
of the reward had been impaired in the giving. The Government of India, on 
the recommendation of the Government of the North- Western Provinces, 
sanctioned the bestowal of the title of “ Nawab Bahadur,” and a notification to 
that effect appeared in the Gazette. Subsequently, it was pointed out that this 
title had been recommended by mistake. The title originally approved by the 
Tiputenant-Governor was that of “Khan Bahadur.” The higher title was 
DiPrefore withdrawn and that of “ Khan Bahadur” substituted. Under the 
• ««TYitifnnces. Colonel Keatinge was of opinion that the bestowal of the title 

r.vnnosed was desirable. But he suggested at the same time that Govem- 
’^"^f^shouid itself confer the honour and not recognise a title conferred on a 
BHtiU by a Native Ruler. The latter course would, he thought, form 

inconvenient precedent. __ 
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[Government decided to confer the title of " Nawab.” With regard <o the 
title Miimtaz-ud-Daula,” it was urged that this was not, properly speaking, 
a title which could he recognised, l)ut only a form of address. The Maharaja, 
however, was desirous that Government should recognise the designation at 
the same time as it conferred the title of “ Nawah,” and it was proposed to 
meet his wishes by the issue of a notification in the following form :— 

[“ His Excellency the Viceroy and Governor-General is pleased to confer 
upon Muhammad Faiz Ali Khan Bahadur, C.S.I., Mumtaz-ud-Daula, of Jaipur, 
the title of Nawah as a personal distinction.” 

[This proposal was approved by the Governor-General (Lord Mayo). Why 
it was subsequently overruled does not appear, but the matter ended by the 
grant of a ** conferiing upon Muhammad Faiz Ali Khan Bahadur I he 

title of Nawah Mumtaz-ud- Daula as a personal didincHon.^ 

§ 764. In the next case, that of Mardan Ali Khan, of Jodhpur, the Govern- 
Case of Mardan Ali Kban, Jodhpur, meut of India rul(*d that British subjects 
1872-78. rnay not receive titles from Ruling Chiefs 

without the consent of the British Government. [In the beginning of 187 2 it ivas 
brought to the notice of the Secretary of State by means of an anonymous letter, 
that a title almost identical with that of the Nizam bad been conferred by the 
Maharaja of Jodhpur on one of his Muhammadan officers. The writer urged 
that the bestowal of the higher class of titles by Native Chiefs was an en¬ 
croachment upon the rights of the Supreme Power, and should not be permitted. 
The matter w'as referred demi-officially to the Agent to the Governor-General, 
Bajputana, for an expression of opinion. 

[Colonel Brooke replied that the title of “Nizam-ud-Daula Muntazim-ul- 
Mulk Nawah Bahadur Takht Kayam Jang” had been conferred by the late 
Maharaja upon one Mardan Ali Khan, a British subject in the service of Jodh¬ 
pur. He considered that the Nizam had just cause of complaint. The grant 
of the title was “a wanton abuse of prerogative,” and its assumption by 
Mardan Ali Khan “an act of excessive arrogance.” Colonel Brooke went into 
the general question at some length. He urged that in the case of British 
subjects the bestowal of all honours and dignities should rest with the British 
Government, and that no British subject should be allowed, to accept a title 
from the Ruler of a Poreign State without the permission of his own Govern¬ 
ment. The grant of titles by Native Chiefs to subjects of Native States other 
than their own was in his opinion liable to much the same objection as their 
grant to British subjects. As to the grant of titles by Native Chiefs to their 
own subjects, he thought interference unnecessary. The privilege had always 
been enjoyed, and need not now be taken aw^ay. The feeling in a Native 
Court against any indiscriminate grant of honours would always restrict the 
number awarded. The Agent to the Governor-General was then requested to 
ascertain from the Maharaja his reasons for conferring upon Mardan Ali Khan 
“titles almost identical with those of His Higlmess the Nizam of Hyderabad.” 
In April 1873 Colonel Brooke submitted the explanation of the Jodhpur 
Darbar. The Darhar claimed to have always held the power of bestowing 
titles, but represented that the similarity of the titles referred to w'as quite 
accidental and professed its willingness to act in accordance with the wishes of 
Government. The orders of the Government of India upon the special case 
were conveyed in the following words:— 

[“I am instructed to request that the Maharaja of Jodhpur may be in¬ 
formed that British subjects are not permitted to receive titles from Native 
Rulers without the consent of the British Government, and consequently that 
the title conferred by the late Maharaja Takht Sing on Mardan Ali Khan 
cannot be recognised by His Excellency the Viceroy and Governor-General in 
Council.” 

With regard to the general question, the view taken by Government was 
as follows 

[“ All we need concern ourselves with is the case of British subjects. We 
ought to exercise no interference with the titles conferred by Native States 
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upon their own subjects so long as they are granted with discretion ; nor need 
we take up the case of titles granted to subjects of other Native States tiU 
complaint is made. 

[“As regards British subjects, titles ought certainly not to be given with¬ 
out the consent of the British Government.There is no need, however, 

to promulgate any general rule. It will be suflBcient to deal with cases as they 
arise.”] 

§ 766, So far we have dealt with the grant of titles by [Ruling Chiefs to Native 
British subjects. As regards European British subjects, it is well established 
that no titles conferred by the Ruler of a Native State on them can be recog¬ 
nised without the sanction of the Queen. The leading case hero is that of Captain 
Captain Clerk's Case. Hyderabad, Clerk, Hyderabad, 1876, which, like the 
1876. Jaipur and Jodhpur cases just cited, was 

included in Sir Mortimer Durand’s collection. 

[On the afternoon of May 11, 1875, the Resident at Hyderabad telegraph¬ 
ed as follows:— 

[“ Minister has sent me a verbal message to effect that at a Darbar to¬ 
morrow morning on the occasion of His Highness’s birthday, the young Nizam 
intends to confer on his preceptor, Captain Clerk, a native title ending with 
“ Ud Daula” to give him importance in the Palace. Am I to refuse or permit 
the title to he conferred on a British subject by a Foreign State without pre¬ 
vious sanction from my Government ? Prompt reply solicited.” 

[On the following morning a reply was despatched to the effect that the 
intention of the Nizam was most gratifying, but that the previous sanction of 
Her Majesty the Queen should be obtained. This communication, however, 
arrived in Hyderabad too late to be of any service. The Darbar had been held 
at an early hour, and Captain Clerk had been formally invested with the title 
“ Mustakil Jang .Istihkam-ud-daula Bahadur.” In reporting the occurrence 
Mr. Saunders stated that, on receipt of the Minister’s verbal message the day 
before, he had expressed to Raja Kandaswami, the bearer of the message, his 
opinion that it would be impossible for Captain Clerk to accept the proposed 
title save with the express sanction of Her Majesty the Queen. He had 
desired the Raja to acquaint Sir Salar Jung immediately with his view, and 
had since heard that the message was duly delivered. When, however, on the 
following morning the Resident forwarded to the Minister the telegram of the 
Government of India, Sir Salar Jung replied that he “had no idea that Her 
Majesty’s sanction was required for the bestowal of an honorary title on a 
British subject serving His Highness’s Government,” and continued “ as it has 
now been done, you will, of course, kindly communicate the same to the 
Government of India.*’ 

[Mr. Saunders further observed tjhat both the Minister and Captain Clerk 
had had ample opportunity of consulting him on the subject; and, consider¬ 
ing all the circumstances, he was of opinion that Sir Salar Jung had tried to 
gain his object by a coup de main which wais hardly worthy of him. He request¬ 
ed instructions for his further action in the matter. When the question came 
up for decision, it was urged on the one side that, although it would certainly 
have been proper for the Nizam.’s Government to communicate beforehand to 
the Resident its intention of conferring the title in question, the title itself 
was unobjectionable. In the case of a native serving a Native State a suitable 
title would be necessary to give due weight and dignity to the office, and so 
long as currency was not sought for the title outside the State conferring it, 
Government need not interfere. The same reasons might not perhaps apply in 
the case of an English tutor serving a minor Prince, but still so long as the 
title was used locally, and there was no pretension to extending its use beyond 
the Native State which granted it, it would seem to be perfectly harmless. 
On the other hand, it was argued that the conferment of the title in the present 
case without proper communication was a slight put upon the Resident, that 
the necessity of obtaining the Queen’s sanction before a title of this kind could 
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be conferred or accepted was perfectly well understood, and that there was 
notliin». whatever in Captain Clerk’s case to make a title of the kind specially 
requisite. 

[The orders of Government '* were conveyed in the following words;— 

His Excellency in Council is gratified to learn the high esteem in which 
Captain Clerk is held by His Highness the Nizam, but he is constrained to 
express his regret that, before proceeding to confer an honorary title on 
Captain Clerk, reference was not made to the British Government through the 
Resident. XJnderthe circumstances of the case the Governor-General in Council 
is unable to recognise the title which has been conferred on Captain Clerk, as 
no titles conferred upon British subjects can be recognised without the sanction 
of the Queen.”] 

§ 766. Besides this case of Captain Clerk t here have been a good many cases 
^ Hyderabad of the grant of titles by the 

Hyderabad cases. Abdul Hakk, 1882. exception has been, taken 

by the British Government. The notorious Abdul Hakk is a British subject 
and was an Assistant Commissioner in the Berars. His services were lent to 
the Nizam’s Government, and in 1882 the Nizam pronosed to confer on him 
the title of Sardar Diler .fang Bahadur as a recognition of what he had done 
in connection with the capture of one Wasudeo Balwant and certain Rohillas. 
A reference was made to Sir Steuart Bayley, the Resident, and it did not occur 
to him that tlie fact of Abdul Hakk being a British subject was an objection 
to his receiving the title. Sir Steuart Bayley replied that the matter w'as one 
entirely for the Hyderabad Minister to decide, and thereupon the title was con¬ 
ferred without reference being made to the Government of India. The case, 
however, was noticed demi-oflQcially*“ in these terms ; “ Abdul Hakk being a 
British subject the question should, according to rules, have been referred to the 
Government of India. His Excellency understands, however, that Sir Steuart 
Bayley w'as consulted and that he made no objection. ITnder these circumstances, 
no official notice will he taken of the matter. In accordance wdth precedent, 
however, the title cannot be officially recognised outside the Nizam’s territory j 
and I am to request that in future the sanction of Government may always be 
asked in such cases.” 

In 1884 the Nizam bestowed on Abdul Hakk the higher title of “ Sardar 

Diler-ud-daula Bahadur.” This was done 
Abdvii Hakk, 1 8 . without the concurrence of the Govern¬ 

ment of India, and the Resident was directed to inform the Nizam that the 
title could not be officially recognised outside His Highness’s territory. The 
Nizam pleaded oversight. Lord Ripon yielded and directed that the title 
should he recognised. "Abdul Hakk,” His Lordship said, "is a very useful 
oflBcer of the Nizam’s Government, and his services while in England have 
been acknowledged by the Secretary of State. It seems to me, therefore, that it 
would he ungracious and impolitic to refuse to recognise the title. Each case 
of this kind ought to be settled on its own merits'* It had been urged in the 
discussion of the case that the title was not one of a kind which we should 
confer, and though the title was recognised,"" it was not gazetted as it was " not 
our title.” 

In 1887 the Nizam conferred on Manlvi Mehdi Ali Khan, another British 
. ao subject in the Hyderabad service, the title 

Mehdi All Khan, 1887- . of " Mohsin-ul-Mulk ” and applied for its 

recognition.^® Several years before this, the Nizam without sanction had 
bestowed on the Maulvi the title of “Munir Nawaz Jang Bahadur.” In 
regard to the new title, the Resident was told that as the action of the Nizam’s 
Government, in first granting it and then applying for its recognition, was a 
contravention of the orders on the subject, it could not he oflBcially recognised 
outside His Highness’s territory. The Kizatn’s request was, however, ultimately 
complied with on His Highness’ expressing a hope tliat the error on his part 
would not he allowed in this instance to operate to the prejudice of the Maulvi, 
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§L 


Early in 1891, the Resident noticed that the Nizam had conferred the 
Cases of Mushtak Hiisaia and Salyid titles of linad-ud-Daula, Imad-ul Mulk, 
Husain Biigrami. is&i, ^ ^ and Vikar-ud-Daula, Vikar-ul-Mulk, upon 

Mushtak Husain and Saiyid Husain Bilgrami who were British subjects in 
the service of the Hyderabad State. The Resident therefore called attention* ** 
to the orders of Government which liad been communicated to tlie Hyderabad 
authorities in. 1884 and 1887, and pointed out that as the titles just confer¬ 
red had not received the sanction o** the Government of India, they could not be 
officially recognised outside the Nizam's dominions. The Resident reported 
this communication to the Government of India, by whom it was approved. 

§ 767. A little later on, the Hyderabad Minister in a letter of November 11, 

Ruling Chiefs .Aould n6t propose for reported that it was in contempla- 

British subjects in their service titles tion to conier certain titles on five officials 
thlv^ceroy.**'®"® oonferred by of the State, being Briti.sh subjects, and 

enquired the wishes of Government. In 
four of these cases the double title was proposed of “ Khan Bahadur and Jang.” 
The Resident pointed out that it might be questioned whether it was desirable 
for the Government of India to recognise outside the Hyderabad State titles like 
“ Nawabh” and “ Khan Bahadur,” which are also «onferredby His Excellency 
the Viceroy. The reply ** was—" The Government of India do not consider it 
desirable that Rulers of Native States should confer titles similar to those 
which are ordinarily bestowed by His Excellency the Viceroy, as such a practice 
would be likely to lead to confusion ” The suggestion was therefore made 
that if the Nizam still desired to distinguish the officials named ‘‘ titles other 
than those usually conferred by His Excellency^the Viceroy should be pro¬ 
posed for the sanction of the Government of India.” 

§ 768. As regards the authority of the Viceroy to grant titles to the subjects 
, of Native States, the leading case is that of 

““““ the Patinla Khalifas,1888. In the nesotia- 

The Patiala Khalifas, 1883. tions which led to the Patiala, Jind and 

. Nabha States joining in the Sirhind Canal 

project, Khalifa Saiyid Muhammad Hasan, Prime Minister, and Khalifa Saiyid 
Muhammad Husain, Foreign Minister, of the Patiala State, both of them 
Patiala subjects, gave great aid. In 1882, when the Sirhind Canal was about to 
be opened, Sir Charles Aitohison, then Punjab Lieutenant-Governor, proposed 
that the services of these two Khalifas should be recognised by the grant to 
them respectively of the titles Wazir-itd-daula, Mudabhir-ul-Mulh 
Minister of the State, Governor of the Country) and Mmhir-ud-daulai Mum~ 
taz-uUMulk (Councillor of the State, Chosen of tlie Country). In the disous- 
sion upon this proposal Mr, Charles Grant, the Foreign Secretary, noted—“The 
Viceroy might, I think, give to any Native of India any title, which had nob 
a special significance in regard to the State of which the grantee was a subject. 
But could we rea«oaably confer on a Patiala subject a title conveying to the 
latter something wearing the appearance of official rank in Patiala? If there 
be any doubt on this point the wishes of the Council of Regency should be 
unofficially ascertained.” After careful search many instances were found in 
which the Viceroy had conferred titles, such as “ Rai Bahadur” and the like, 
on subjects of Native States, but no case in which he had so conferred 
a title similar in typo to those proposed, that is, appearing to impart some 
official rank in the State. Mr. Durand, the Foreign Under-Secretary, said— 
“Ido not think that the Viceroy could properly confer such a title with¬ 
out ascertaining that the State was willing to see it conferred. I was merely 
speaking in my note of the matter of abstract right. If the State had misbe¬ 
haved, for instance, and the individual had behaved well, I think His Ex¬ 
cellency could properly override any objection. But in such a case as the 
present it seems to me necessary, or at least very desirable, to make sure of 
the State s approval of the act.” Meanwhile the Punjab authorities bad ascer¬ 
tained that the Patiala Council would take no objection to the proposed distinc-' 
tions, but would, on the contrary, regard the grant of them as an honour to 
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the State. The titles were conferred ^ by samdsitom the Viceroy and notifica¬ 
tion. in the Gazette of India. It will be observed that the reason for consult¬ 
ing the Patiala Council in this case was that the proposed titles had a quasi- 
official meaning. Ordinarily, the matter being confidential, Political Officers 
do not consult the Rulers of Native States before proposing ® titles for their 
subjects. ^ 

§ 769. When the Viceroy has granted a title by sanad to an inhabitant of 


a Native State, it is not settled by what 
authority the should he delivered 


to iahabitants of Native States. Kastimir 
case, 1887. 


to the recipient of the honour. In 1887 
the title of “ Rai Bahadur ” was con¬ 


ferred on Radha Kishan Kaul and Lala Ram Kishan, officials of the Kashmir 
State, in recognition of services rendered by them to the Kashgar and Gilgit 
Missions. Radha Kishan Kaul was a British subject. Of Ram Kishan it is 
said that he could hardly he called a British subject, though he was originally a 
resident of Lahore. The Maharaja expressed a wish that the sanads which 
granted the title to these two men, should be made over to him for bestowal on 
the recipients. Two precedents were found : a Punjab base and a Mysore case. 
In the former the Lieutenant-Governor proposed to deliver the sanads personally 
in Darbar to some Patiala officials; in the latter the Resident sent the sanads for 
delivery to the Dewap, of the Mysore State. The Government of India agreed 
to gratify the wish of the Maharaja of Kashmir in the particular case; but in 
conveying this decision Sir Mortimer Durand, the Foreign Secretary, wrote® 
demi-offieially : “ There is no fixed rule on the subject, but I am not disposed 
to admit the right of any Native State to confer our honours, especially on 
British subjects.* *’ 

If, however* the sanad is forwarded to the Darbar for delivery to the 





service of the Baroda State for twenty years. Five months later it appeared 
that the sanad had not been delivered to him. The Govern or-General in 
Council learnt this “ with extreme surprise and regret.” “He trusts,” wrote 
the Foreign Secretary,* “ that the delay which has occurred in forwarding the 
sanad may prove upon further inquiry to have been due to an oversight, but in 
the absence of sufficient explanation he cannot but regard the withholding it 
for so long as an act of great discourtesy to the representative of Her Majesty 
the Queen-Empress of India, and he desires that the Minister be so informed. 
The sanad should never have been taken by or sent to His Highness out of 
India, and if it is in India, it should now be immediately delivered to the Rao 
Sahib. If the original sanad is still with the Gaekwar, you should at once 
report the fact, when a duplicate sanad will be forwarded in order to avoid 
further delay. 

“ His Excellency is reluctant to believe that the reason for the delay is, as 
stated by the Minister, that ‘ His Highness objects to honours being conferred 
on any of his employes without his being consulted.’ The detention of the sanad 
for a reason of this kind would be wholly inconsistent with the Gaekwar’s 
position as one of the Native Chiefs under the suzerainty of Her Majesty the 
Queen, and with his duty to the British Government. It would be specially 
inexcusable in a case like the present, when the recipient of the honour is a 
British subject. 

“ The incident under notice affords a fresh example of the inconvenience 
arising from the Gaekwar’s frequent absence from Baroda.” 

The sanad was then at once delivered to the Rao Sahib by the Minister and 
the Gaekwar expressed regret for the delay. 
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§ 770. We have been dealing rather slightly and generally with the history 

of the grant of titles in India and in more 
Summary. detail with the powers in this behalf of 

Ruling Chiefs and British Indian authorities. In summarising the chief points 
elicited in connection with these matters, it seems proper to remark that the 
leniency with which the Government of India has condoned the errors of the 
Nizam might not be shown again on other occasions. As usual, we have set down 
the precedents for consideration, but on comparing one with another it seems 
probable that the case of Muhammad Faiz Ali Khan (paragraph § 763) is 
really a much better precedent, that is to say, in better accord with accepted 
principles and the general system of relations with Native States, than the oases 
of Abdul Hakk or Maulvi Mehdi Ali Khan (paragraph § 766). But the best 
further comment which we have to offer in this connection is contained in the 
first of the conclusions which may here be recapitulated :— 

(i) In the grant of titles in India care should he taken to avoid too much 
sgstern. Much is lejt to the unfettered discretion of the Representative of the 
Queen. 

is) It is highly important that the value of titles granted in India by the 
British Government should not he lowered by the hstowal of them on wn- 
viorthy recipients or on recipients who will appear unworthy in the eyes of the 
Native community. 

(3) Titles granted in India hy the British Government are not, as a rule, 
hereditary, nor should hereditary titles be granted in India except in very 
special cases. 

(4) The power to grant titles in India to Ruling Chiefs and, except as 
implied below, to Native British subjects rests exclusively with the Viceroy as 
representing the Queen-Empress. 

(5) Titles may be granted by Ruling Chiefs to their own subjects, so 

long as they are granted with discretion. . 

{6) [Titles conferred by the Rulers of Native States on European British 
subjects without the previous sanction of the Queen cannot be recognised^ 

(7) Ruling Chiefs may not confer titles upon Native British subjects 
without the consent of the Government of India; and should not grant to 
Native British subjects in their service, titles the same as those which are 
usually conferred by the Viceroy. 

(8) If O) Ruling Chief desires that a Native British subject in his service 
should receive a title, it may be best that the title should be conferred by the 
Viceroy at the request of the Chief. 

(9) The Viceroy has full authority to grant Indian titles to the subjects of 
Native States, and it is not ordinarily the practice to consult the Rulers of States 
before proposing titles for their subjects. But if an Indian title proposed for 
the subject of a Native State would convey to him any apparent official rank in 
that State, it wmld be expedient, as a matter of courtesy, to consult the Chief 
of that State before granting the title. 

{10) There is no fixed procedure for the delivery Co the inhabitant of a 
Native State of a sanad from the Viceroy granting him a title. But appar- 
ently no Ruling Chief could claim as qf right to deliver such a sanad, at any 
rate to a British subject ; and a sanad oot\ferring a title on a British subject 
in the service of a Native State, must, if sent to the Darbar, be delivered 

with promptitude. 

(11) A title granted without sanction hy a Ruling Chief to a Native 
British subject will not ordinarily be recognised outside the limits of the State ; 
hut when Ruling Chiefs have granted or propose to grant titles to Native 
British subjects, the question of recognition will, in each case, be considered on 
its merits. 

In this summary we have used the words “ Native British subject,” as we 
have used them elsewhere, to denote Native Indian subjects of Her Majesty. * 
And we have employed the expressions ” titles granted in India ” and the like. 


* See Code of Criminal Procedure, section 188. 





to distinguish the titles of which we are s;|peaking from titles granted by Her 
Majesty the Queen, such as the titles of Knights and Peers. 

§ 771. We have already said that we do not intend to enter on any question 

^ connected with British Orders of Knight- 
of^8tin(rtion!® not institute Orders jj. jg 

The proposed revival of the Order of established that no Ruling Chief may 
the All Band, Hyderabad, 1886. create an Order on the English model. On 

May 25,1886, the Resident at Hyderabad telegraphed to say that a report had 
reached him that the Nizam at Ootaeamund had instituted a new Order and 
that so far he had invested no one but himself. In so doing the Nizam had 
failed to await a reply to a reference made to the Resident on the subject. In 
the course of the correspondence which followed, the Minister, Sir Salar Jung, 
alleged that the Order in question was an ancient one, the Ali Band, which 
used to be conferred by the Nizams on their nobles, and of which the decora¬ 
tion used to be worn by the Nizams. It appeared, however, that the Order had 
a new name, the Asafia, and was to be instituted in three degrees on the 
English model of modern date. The orders of the Viceroy, Lord Dufferin, 
were conveyed to the Resident in these terms ®:— 

“ The Minister, in the letter enclosed by you, surmises that a misunder¬ 
standing has arisen from the proposal to change the name of the Ali Band, and 
to it an Order having three errades. He observes that the Order is not a 

new one, and that there was no intention of conferring it upon any persons 
other than Hyderabad subjects. Under these circumstances, he says. His 
Hi”‘hnes8 the Nizam cannot imagine that it is the intention of the Viceroy to 
deprive him of a prerogative which has belonged to his family for nearly three 
centuries. But the letter ends with an assurance that if the change in the name 
of the Order, and the proposed introduction of the three grades, have led to the 
present misunderstanding * His Highness will be most happy to abandon his 
intention of re-naming the Order, allowing it to retain its old name, and conti¬ 
nuing to confer it according to the old rules.’ 

“The Minister further explains that the Nizam had no intention of 
acting in anticipation of sanction after consulting the Government of India, 
and remarks that such a step would have been not only unusual but also 
inconsistent With the laws of humanity and the relations existing between the 
Nizam’s Government and the Paramount Power. 

“ It is not necessary to examine too closely the Minister’s arguments or 
to decide precisely how far they are consistent with his earlier letters on the 
subject. The Order of the Asafia, with its three grades, and its general dis¬ 
tribution, would have'been an altosrether different thing from the hereditary 
decoration of the Ali Band, and this is now evidently recognised both by the 
Minister and the Nizam, who is prepared, as I understand it, to let the matter 
drop. His Excellency the Viceroy thinks this is the best solution of the 
difficulty, and he wishes you to let the Nizam know his opinion. 

“ You should, therefore, inform the Minister that his letter has been seen 
by His Excellency, and that there is no objection whatever on the part of the 
Government of India to the Nizam’s wearing any decoration which has been 
ordinarily worn by his ancestors. But so far as His Excellency is aware, it has 
never been the custom in any Native State for the Chief to confer decorations 
of this kind on others; and in Hyderabad itself it appears to be clear that 
there was, at all events, no public and formal bestowal. That is to say, that, 
in the English sense of the word, there was no Order of the Ali Band. In His 
Excellency’s opinion the matter had better remain upon this footing. It is 
not desirable that a precedent should be created for the distribution of decora¬ 
tions by other Native Chiefs, and the Viceroy is not prepared to refer to Her 
Majesty on the subject. His Highness the Nizam may rest assured that the 
Viceroy has no wish to interfere with His Highness’s prerogatives, but he 
thinks that in this case any new departure would on the whole be inexpedient. 
His Excellency is confident that, on reflection, the Nizam will recognise the 
justice of this viev^^” 

The explanation of the Nizam in regard to his having anticipated the 
sanction of the Government of India was accepted. 
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§ 772. In 1891, it came to the notice of the Government of India that a draft 

Proposed institution of the Order of Fodamation had been prepared by the 
“Gandabheranda, Mysore, disaUowed, Mysore authorities Whereby the Maharaja 

of Mysore proposed to create an Order 
of distinction to be named “The Order of Gandabherunda of Mysore.” 
There were to be three classes, and the badge of the first and second classes 
was to be a medal and of the third class a bangle. Rules were laid down as to 
investiture, the wearing of the badges, the precedence of the members of the 
■Order and on other similar points. The Government of India telegraphed ® to the 
Resident on October 6, 1891—“ Please inform the Dewan that the Government 
•of India cannot approve of the proposed Order of distinction. A very similar 
proposal came up from Hyderabad in 1885, and was rejected. The Native 
States shotili adhere to their own customs in these matters and not attempt 
to found Orders based upon English models. You can doubtless make the 
Dewan understand this witliout hurting the Maharaja’s feelings.” 

As a summary here it will suffice to say that no Euling Chief of a Protect- 
-ed Indian State will be permitted to institute an Order of distinction. 

§ 773. Having touched upon the history of the grant of titles in India and 
upon the powers of certain authorities in connection with them we have now to 
consider some cases relating more particularly to titles of different kinds. And 
first we have in this place something more to say on the question of hereditary 
titles. As already implied, hereditary titles have been very sparingly granted 

Hereditary titles granted by the by the British Government, but we may 
British Government. ^ mention a few instances of the grant of 

these titles, especially because in some cases conditions have been annexed which 
may deserve consideration on future occasions. In July 1876 the hereditary 
title of Nawab was conferred ^ by notification in the Gazette of India and sanad 
on Nawab Paujdar Khan, C.S.I., and Nawab Ghulam Hasan Khan, C.S.I. 
The sanad in eaoh case stated—“ The title is conferred on the following condi¬ 
tions : (1) That yon and your lineal heirs male, who may hereafter succeed 
to the title, will be loyal to the British Government. (2) That you and the said 
heirs will perform service when required by the British Government. (3) Tha|^ 
a shall be paid on each succession, the amount to be fixed by His 

Honour the Lieutenant-Governor of the Punjab for the time being. (4) 
That each successor to the title shall be selected from among your lineal male 
heirs by the British Government.” Paujdar Khan and Ghulam Hasan Khan 
Avere British subjects, Alizais of the class known as Multani Pathans, and both 
had been granted the title of Nawab for life by the British Government. Each 
did excellent service in the Multan campaign of 1849. At the time of the 
Mutiny Nawab Paujdar Khan was British Agent at Kabul, in which capacity 
Ghulam Hasan Khan succeeded him in 1869. In 1867 Ghulam Hasan Khan 
enlisted between one and two thousand men for himself and other leaders and 
served as Native Commandant of Oureton’s Multani Horse. Both of these 
distinguished men performed various other services and received other rewards 
which need not be particularised. Three hereditary titles were conferred at the 
time of the Delhi Assemblage ®; the title of Maharaja Bahadur, on Sir Jai Mangal 
Singh Bahadur, K.G.S.I., of Gidhaur, Monghyr; of Raja (to be attached to 
the Chiefship) on Dharmjit Singh Deo, Chief of Udaipur in Chota Nagpur; 
and of Nawab on Abdul Ghani of Dacca. These titles were notified in the 
Gazette Extraordinary of January 1,1877, and the form of sanad communicated 
to the Bengal Government was thus worded“ In recognition of your loyal 

conduct and services, I hereby direct that the title of-conferred upon you 

by the Yiceroy and Governor-General of India by sanad dated the-shall, 

on your decease, descend to, and be held by, your eldest legitimate male 
representative for the time being, unless and until the Government of India 
otherwise directs.’* No conditions were inserted in the sanad and notification 
of August 28, 1884, declaring a title of Sir Dinkar Rao to be hereditary.® 
The title was “ Raja Mushir-i-Khas Bahadur ” and had been conferred on 
him as a personal distinction on January 1, 1877. But in November of the 
same year a sanad granted by the Viceroy, Lord Ripon, to Maharaja 
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Rajkrislma of Susang, Mymensingh, ran thus—“I hereby declare that the 
title of ‘ Maharaja * conferred upon you as a personal distinction in 1877, 
will for the future be regarded as hereditary, provided that your family 
remains loyal to the Crown and constant in its endeavour to deserve the approval 
of the British Government.” The Maharaja of Susang is a Bengal Zamindai\ 
not a Ruling Chief. An exactly similar sanad was granted by Lord Lans- 
downe on January 1, 1891, to Maharaja Sir Jotindra Mohan Tagor of 
Calcutta. In communicating this sanad and the accompanying Gazette noti¬ 
fication to the Bengal Government, the Officiating Foreign Secretary wrote— 
“ I am to take this opportunity of expressing His Excellency the Viceroy’s 
desire that the utmost circumspection may be used in submitting recommend¬ 
ations for hereditary titles. It has been ruled for many years, with the con¬ 
currence of Her Majesty’s Secretary of State, that it is not desirable, save in 
very exceptional cases, to confer hereditary titles in India, where the decadence 
of families is sudden and frequent, and where primogeniture is not the estab¬ 
lished custom.” Sir Jotindra Mohan Tagor also is not a Ruling Chief. 

§ 77L The hereditary titles of Ruling Chiefs are invariably recognised as 

Many hereditary titles not expressly ^ matter of practice and in the case of 
conferred or recognised by the British ordinary British subjects many heredi- 
Government are in common use. -ii. i. 

tary titles are in common use without 

any express recognition or grant by the British Government. Such are the 
titles of many of the Mirs in Sindh, Sardars in the Punjab, and Thdkurs 
in the Central Provinces, of Rajas and Nawabs and of many Raos and some 
Rais in various parts of the country. This will be clearly seen from an exa¬ 
mination of an alphabetical list of title-holders in India other than Ruling 
Chiefs, which was prepared in the Foreign Office in 1890. The list contains 
about 639 hereditary titles not expressly recognised or granted by the British 
Government; of these 102 are titles of Mir in Sindh, 136 of Sardar in the 
Punjab, 43 of Thakur in the Central Provinces, 87 of Raja in Bengal, Bombay, 
the Central Provinces, Madras, the North-Western Provinces, Oudh and the 
Punjab, 13 of Nawab in the Punjab, Baluchistan, Bombay, and the Central 
and North-Western Provinces, 12 of Rai in the Punjab and North-West, and 
67 of Rap, Eao Sahib or Rao Bahadur in the same Provinces and in the Cen¬ 
tral Provinces and Bombay. 

§ 776. On many occasions, however, the Government of India have by letter 

Express recognition of hereditary or notification expressly recognis- 

tities held by usage. ^ hereditary titles held as such by usage. 

Thus in December 1877 the titles of some sixty and other inhabitants 

of Oudh were recognised by notification, some for life and others as hereditary, 
each case having been investigated by the local autlrorities. Amongst the 
hereditary titles there were two of Chaudhri, one of Rai, one of Khan 
Bahadur, and one of Dewan, the rest of the titles in this category being those 
of Raja, Nawab, Rana and Mirza. 

In 1884, when the case of the Maharaja of Susang was under consideration, 
the Government of India also inquired into the claims of the Chanohra and 
Naldanga families, likewise of Bengal, to the hereditary title of Raja. 

The founder of theChanchra family is said to have received under the Muham¬ 
madan Goveimment, in 1682, five parganas as a reward for military service. 
Raja Barada Kant Rai succeeded to the Zamindari in 1817, and in 1868 

Case of theChanchra family, 1884. Government of Bengal, apparently 

supposing that he was already entitled to 
oe called Raja, asked the Government of India to confer upon him the higher 
title of Raja Bahadur. They complied with this request, but said nothing to 
show that the title was conferred as an hereditary distinction. In 1883, when 
the Bengal Government reported on the claim of Kumar Gyanada Kant Rai, 
the son of Raja Barada Kant Rai, then deceased, to the title of Raja, they 
argued that he had no claim as of right to succeed to it, though several of the 
ancestors of the late Raja had been addressed as Rajas by officers of the 
British Government. The personal character of the Kumar and his conduct as 
a Zamindar were bad. 
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§ 776. The Naldanga family claims to represent one of the three familias 

^ .-XV. WT ,.1 amongst which the District of Jessore 

case of the Naldanga family, 1884. Muham- 

madan supremacy, and members of the family are said to have borne the title 
of Raja. In 186*0 the Zamindar was Indubhusan Deb Bai, and the Bengal 
Government, without making a distinct recommendation to this effect, sug¬ 
gested that long enjoyment of the title of Raja, even in default of formal 
recognition by Government and personal qualifications, might be considered 
by the Governor-General in Council to constitute a claim to favourable con¬ 
sideration. Lord Canning noted that he had no hesitation in conceding the 
claim because IndubhusanJDeb Rai and his putative or adoptive father had been 
called Raja for more than thirty years. But a decision on the question of the 
right of heirs to succeed to titles not created by the British Government was 
then avoided, and the title of Raja was simply conferred on Indubhusan Deb Rai. 
The Government of India, however, took occasion to point out that an order of 
the former Lieutenant-Governor prohibiting the recognition of the title should 
not have been passed without the authority of the Governor-General in 
Council. In 1883, in the case of his son, Kumar Pramadabhusan Deb Rai, the 
question was in abeyance, the Kumar having been told that the request for 
the title nf Raja would be taken into consideration, if he gave satisfaction in 
the discharge of the duties of his position. 

§ 777. In neither of these cases did the Government of India reject the view 
of the Local Government that the title should not be recognised as hei’editary; 
but they declined to make any formal announcement in this sense and directed 
that w'hen the conduct of the claimants was satisfactory, their cases should be 
re-submitted. In 1884 Mr, Rivers Thompson, the Lieutenant-Governor, urged 
that a definite reply should be made to the undecided question whether 
we should recognise the right of heirs to succeed to titles not created by the 
British Government, but found to be in existence at the time of the establish¬ 
ment of British authority in India. SuflBcient materials, it was considered, did 

not exist for a general decision. “The 
Decision in the Obanchra and Nab circumstances of such cases,” said the 
danga cases. Government of India,” differ widely in 

different parts of India and the meaning of the words ‘ found to be in exist¬ 
ence’is capable of being undei-stood in different .ways.” For instance, Mr. 
Westland had stated in his history of Jessore that the title of Raja which 
the Chanchra family had assumed, meant nothing and did not indicate any 
nobility of origin. Every great Zamindar, he said, “ assumed the title of 
Raja, and in the early correspondence of the district, the heads of tbe families 
of Jessore, Naldanga,.and Nattor are sometimes termed Rajas and sometimes 
not. Their own petitions and representations as often omit as insert the ap¬ 
pellation.” Quoting these remarks, the Government of India continued—“Evi¬ 
dently it would not be easy to say whether in such cases the titles were or .were 
not found to be in existence when British authority was established ; and it 
would therefore be difficult, if not impossible, to devise a general rule applying 
to all the so-called Rajas of Lower Bengal alone. The only prinoiple which 
can bi jdefinitely laid down is that the Oooernment of India are not prepared 
to rej pet without full inquiry a reasonable claim on the part of a Native 
familij to a hereditary title. It is doubtful whether under Native Governments 
titles were, strictly speaking, hereditary, and in 1829 the Government of 
India expressed the opinion that they should not be so considered ; but since 
that time hereditary titles have been given and recognised by the British 
Government; and in certain cases it may be desirable that they should be 
recognised or conferred in future. The decision in any particular case must 
depend upon the special circumstances.” 

With regard to the case of Indubhusan Deb Rai and his son, the Government 
of India pointed out that the sanad of 1860 did not expressly confer the 
title as a personal distinction. No words were used upon which the family 
could found a claim to the title in perpetuity ; but the course adopted did not 
decide that the title was not hereditary. On the contrary there was some 
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ground to infer that Lord Canning did not intend to limit his grant to Indu- 
bhusan Deb Eai personally.^® 

§ 778. As to the Zamindar of Susang, who, as we have seen {vide para- 

graph § 773), obtained the hereditary title 
Decision in the Susang Case. Maharaja, the report of the Bengal Gov- 

ernment was that he was the representative of a long line of powerful and 
once independent chieftains, himself retaining in the eyes of the wild people of 
the border much of the influence and some of the position of his ancestors : 
while the heads of the Chanchra and Naldanga families were Zamindare of 
good birth and rank but with no claim to the position enjoyed by the Maharaja 
of Susang independent of any title conferred on him by Government.” 

§ 779. In 1889 the Madras Government forwarded a draft order dealing with 
Case of tho Madras S^aiuindars and the claims of certain ZctWiitido,vs and others 
Carnatic titles, 1889. in Madras Presidency to bear titles 

which had neither been conferred nor formally recognised by the British 
Government. As this order in several instances proposed to recognise the 
titles claimed, the Government of India observed “ that the power to bestow 
or confirm titular distinctions in India rests exclusively with the , Viceroy 
and Governor-General as the immediate representative of Her Majesty the 
•Queen-Empress of India, and that it is desirable that His Excellency should 
in all cases exercise this power directly.” A complete list with full informa¬ 
tion was called for. Amongst the cases considered were those of persons 
liolding titles of honour by grant from the late titular Nawabs of the Carnatic. 
When Dr. Balfour {vide paragraph § 760 above) called attention in 1868 to the 
grant of titles by the Nawabs of the Carnatic he mentioned that since July 
1801, the Nawabs had distributed 890 titles amongst 704 persons. The titles 
were not cancelled by the Government of India, but in a letter of September 3, 
1858, they observed that “ titular Princes, such as the late Nawab of the 
Carnatic, or the Nawab Nazim of Bengal, should not be allowed to continue the 
practice of bestowing titles.” The orders passed in 1889 on the claims to 
these Carnatic titles were thus framed” Although the Government of 
India does not as a rule interfere with the grant of Native titles by Buling 
Chiefs to their own subjects, it does not recognise titles so derived, and d 
fortiori it would not ordinarily recognise titles granted by merely titular 
Chiefs, The Carnatic titles under consideration are, however, said to have 
been held for many years past, and it is shown that similar titles are being im¬ 
properly assumed by members of tbe Carnatic family and their connections 
who haVe no claim to them. The Government of India will therefore sanction, 
as a measure of protection to the general public, the publication in the Gazette 
of IndHa oi o,\ht oi those persons upon whom titles were actually conferred 
by the late titular Nawabs. These titles will be recognised as purely courtesy 
titles during the lives of the present holders only ; and the claims should be 
included in an appendix to the general list now called for. ” 

A notification of December 16, 1890, recognised in favour of Madras 
Zamindars, title of Baja as hereditary in seventeen cases and of Mani Sultan 
in one case. It also recognised for life forty titles of relatives and dependants 
of the late Nawabs of the Carnatic. Of these forty titles, twenty-three were 
titles of Khan Bahadur, Khan, Bai Bahadur or Kai. 

§ 780. In the course of the correspondence the Government of Madras pro¬ 
posed that in cases such as that of the Maharaja of Vizianagram the minor titles 

The fun style and titles should be Should be used only on the rare occasions 
used in addressing Bxding and titular when it is customary to recite the lUll 
Chiefs. style and titles of a person in a formal 

State documentt and should be omitted from ordinary Oazelte notifications or 
communications addressed to the Maharaja by the British authorities. The 
Government of India admitted that this practice would be more convenient, but 


» Pro., A Political I, August 1884, Nog. 211-214. Sec 
also Foreign Proceedings, July 1860, Nos. 274-277. In 
those papers the name of the Zamindar appears as 
Indubhusan Deb Bai. In the papers of 1884 it is 
Jadabhason Bai. 


Pro., Internal A, November 1884, Nos. 178-181.^ 
Selected papers relating to the grant of titles 
and honorary distinctions. Part I, pages 2 and 4, 






220 


What titles are granted as hereditary 
distinctions P Case of Seths Gokul Das 
and Ballabh Das, Jabalpur, 1883. 


stated that they had hitherto employed the full style aud titles in addressing 
even titular Chiefs.*® The point was not expressly mentioned in the particular 
case, hut it is the well established practice of the Government of India to use 
the full style and titles when addressing Ruling Chiefs. 

§ 781. There is, of course, a clear distinction between recognising titles con¬ 
ferred by predecessors of the British Government and conferring hereditary 

titles at the present time. When the 
British Government decides to confer a 
hereditary title, it is probable that the 
choice will be confined to the higher titles of Maharaja, Raja, Nawab and the 
like, and that lower titles, sjiph asRai Bahadur, Khan Bahadur, Rai and so forth, 
will be granted merely as personal distinctions. This is an inference from the 
case *' of Seths Gokul Das and Ballabh Das, bankers of Jabalpur, 1883. 
These Seths were partners in a wealthy firm and lent the Jabalpur Muni¬ 
cipal Committee five and-a-half lakhs of rupees on very favourable conditions 
to enable the Committee to construct the Jabalpur water-works. Mr. Morris, 
the Chief Commissioner of the Central Provinces, proposed that this liberality 
should be recognised by the grant to each partner of the title of Rai Bahadur 
as a hereditary distinction. Mr. Mortimer Durand noted—“ I can see no objection 
to giving a Rai Bahadur! to both these gentlemen, but I would not make the 
honour hereditary. We have apparently no precedent for such a course," 
and the title seems to me too low to continue as a hereditary distinction. 
It would be tantamount to making hereditary 0. B.’s or O.S.I.’s. The family 
of the recepient would not ordinarily be such that it could fitly possess a title 
in permanence. The Seths’ descendants, two or three generations hence, may 
be paupers, and they do not presumably belong to one of the old country fami¬ 
lies. I would make nothing hereditary below the rank of. Raja or Nawab, 
and would not often do it with these. We can easily answer thai there is no 
precedent for the course recommended.” The Government of India did not give 
any official expression to these views, but on receipt of a modified recommend¬ 
ation from the Chief Commissioner the title of Rai Bahadur was simply 
conferred on each of the Seths as a personal distinction, 

§ 782. The title, however, of Khan Bahadur was not conferred hut recog¬ 
nised as a'hereditary distinction in case of Raja Amir Hasan, Talukdar of 
Mahmudabad in the Sitapur District of Oudh. In May 1885 this title was 

Case of Baja Amir Hasan, Oudh, 1884. conferred upon the Ra]^ as a personal dis¬ 
tinction. It appeared, however, that the 
title had been granted to his ancestors by one of the Delhi Emperors; and in 
1884, Sir Alfred Lyall, as Lieutenant-Governor and Chief Commissioner, hav¬ 
ing regard to the influence and position of the Raja and the share he had taken 
in the deliberations on the Oudh rent question, recommended that the heredi¬ 
tary character of the title should be recognised. It was noted that , the 
British Government had never conferred the title of Khan Bahadur as a heredi¬ 
tary distinction, but had occasionally recognised it as such when, as in this 
case, it had been enjoyed before British rule. The title was recognised accord¬ 
ingly by notification in the Gazette, *" 

§ 783. The Government of India have long borne in mind the obvious prin¬ 
ciple that it is ordinarily inexpedient to grant hereditary titles unless it is pro¬ 
bable that the descendants of the persons honoured will have the means of sup¬ 
porting the dignity. When the hereditary title of Maharaja was granted to 
Case of Sir Jotindra Mohaa Tagor, Sir Jotindra Mohan Tagor (see naraffranb 
1890-1804. §773 above) the Government of India 

agreed that if the course were found to bo legally practicable the Maharaja might 
“ make for the term of a life or lives in being at his death, and for a further 
period of 21 years, a settlement of property sufficient to maintain the dignity 
of the title.” In proposing this arrangement the Maharaja had expressed 
preference for legislation on the lines of the Bombay Baronetcy Acts and had 
further suggested that a privilege granted to Oudh Talukdars should be ex¬ 
tended to Bengal holders of hereditary titles. Act XX of 1860 enabled 
certain official trustees as a Corporation to hold promissory notes and to pay 
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the annual income therefrom to the successors of the late Sir Jamsetji Jijibhai 
in his baronetcy. A very similar Act, No. VI, was passed in in the case 
of Sir Dinsha Petit, Section 8 of the Oudh Takikdars’ Act, No. I of 1869, 
provides for the preparation of lists of Talukdars the succession to whose 
estates shall be regulated by the rule of primogeniture. 

§ 784). The Government of India in March 1891 declined to undertake 

„ __special legislation. But in April and Dcto- 

ber 1892 the Bengsl Goyernmeet reported 
titles proposed but abandoned. Maharaja could not, in the pre¬ 

sent state of the law, settle property as suggested; that the Nawabs of Dacca 
(upon one of whom a hereditary title has been conferred) had been endeavour¬ 
ing by the establishment of walcfa or trusts to concentrate the wealth of the 
family in the hands of its leading representative for the time being ; and that 
the Calcutta High Court, had decided in August 1892 that a endowment 

settling property upon the members of a man’s family in succession does not 
constitute a legal trust under Muhammadan Law. The question of legislation 
was then reconsidered,'* and after consulting Local Governments and Adminis¬ 
trations a draft Bill to authorise certain persons possessing titles granted as a 
hereditary distinction to settle in perpetuity, with the sanction and approval of 
Government, on themselves and their successors, property sufidcient for the 
maintenance of the dignity of their titles, was submitted to the Secretary of 
State for consideration. Her Majesty’s Government, however, for reasons given 
in Despatch No. 8 (Legl.), dated April 26, 1894, refused to sanction the Bill, 
and the proposals for a general law dealing with the subject were accord¬ 
ingly dropped. 

§ 785. It may he worth while to add here, though the point is obvious, that 
the grant of a hereditary title must be made in express terms. Baja Bahadur 
.a V. Surat Singh of Taluka Jin jbira in the Nar- 

xnont are personal unless stated to be siii^pili* district of tbo OentrEl Provinces 
hereditary. did good service in the Mutiny, and a sanad 

was granted to him by the QovernorrGeneral on July 18, 1858, which con¬ 
tained these words—" The titles of Baja and Bahadur, together with a khilat, 
have therefore now graciously been conferred, and this samd is granted to 
yoij_”_'l']iere was no reference in the sctndd to any hereditai*y title. When 
Surat Singh died in November 1871, the Chief Commissioner referred the 
general question whether such titles as Baja Bahadur are or are not hereditary 
when conferred on large landholders. The Government of India replied ' that 
titles conferred on landholders and others are not hereditary unless this be 
distinctly, stated in the sa/mci!.” 

§ 786. What we have said on thd'subject 
.of hereditary titles may be summed up in 
these terms: 

When a hereditary title is granted, it is for consideration whether 
the should express a condition of loyalty to the ^Groton, or any other 

conditions. 

[Sy Many hereditary titles are in conimon use which have not heen confet'^ 
red or expressly recognised by the British Government, 

(3) The Government of India have often expressly recognised hereditary 
'titles customarily enjoyed without any grant by the British Government. 

(4) The Government of India will not reject without full inquiry a reason¬ 
able claim on the part of a Native family to an hereditary title, but the decision 
in each case will depend upon the special circumstances. 

(5) The Government of India do not ordinarily recognise titles granted 
by titular Chiefs, 
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(6) In addressing Bnling and titular Chiefs their full style and title 
should be used. 

(7) Titles lower than Raja and Naimh arenot ordinarily granted as here¬ 
ditary distinctions; but a loioer title enjoyed before British rule may be recog- 
nised as her editary. 

(8) A title conferred by the British Government is not hereditary unless 
it is expressly stated to be so in the document making the grant. 

§ 787. Leaving now the general case of hereditary titles, we may mention 

some rulings about specific titles, such as 
The title of Prince. ^ , „ Prince,” » Shahzada,” » Kunwar,” “ His 

Highness,” “ His Excellency,” and the like, The title of Prince has never 
been formally conferred or formally recognised in the case of any Native of 
India, with the exception of Nawah Azim Jah of Aroot, to whom it was 
granted by Letters Patent of 1870 under Her Majesty’s sign manual, ^ with 
succession to his four sons and one of his granclsons. In a minute of Decem¬ 
ber 1, 1806, Lord Napier of Merchistoun, ® Governor of Madras, explained 
that in proposing the title of Prince, his “ desire was to make the oflS.cial desig¬ 
nation of the head of the Carnatic family as new and as English as possible, 
to mark that the title emanated from the Queen in the most conspicuous 
manner, and that the head of the family had frankly accepted a new status 
from ouf sovereign as ‘ first nobleman of the Carnatic.’ ” 

§ 788. In 1882 Mirza Jahan Kadr, a nephew and son-in-law of the King of 
The title of Prince occasionally Oudh, claimed the title of Prince, by 
allowed merely as a courtesy title. which he had sometimes been addressed. 
The Bengal Government in submitting his application said they had no objec¬ 
tion to tile title being recognised. The Government of India settled with the 
Lieutenant-Governor that no official answer should be made and that the 
subject should drop* with the understanding that the title should not be offi¬ 
cially conferred on the Mirza hut that he might continue to enjoy it as a 
courtesy tit.le.^ Similarly after the death of the King of Oudh, when the 
Agent to the Governor-General for the King’s affairs proposed in 1888 the, 
title of Shahzada for the eldest son of the late King and of Mirza Bahadur for 
the younger sons, the Government of India replied that it was not considered 
desirable that a formal title should be conferred on any of the sons, but that 
there was no objection to their being addressed by the title of Prince.® 

§ 789. In 1853 a question arose as to the title of Shahzada in the family of 
The title of Shahzada. Shah Zaman, the ex-King of Kabul. The 

The Kabul Saddozais. Government of Lord Dalhousie ruled* 

that this title was not to be recognised “ in favour of any of the descendants 
of the »x-King except his sons,” because “ the maintenance of the distinctive 
appellation” had proved “ on other occasions to be exceedingly inconvenient.” 

The Punjab authorities held that these orders were applicable also to the 
family of Shah Shuja, but failed to give proper effect to them. It appears 
that Mr. Barnes, when Commissioner of the cis-Sutlej States, made two very 
large exceptions to the rule laid down by the Government of India ; for be in¬ 
structed the Deputy Commissioner of Ludhiana (where most of the Saddozai 
pensioners still reside) that the title might be continued to the heads of the 
two families from generation to generation and for their lives to members of 
the two families already in practice addressed by the title from the Court of 
the Deputy Commissioner. Sir Herbert Edwardes subsequently reported the 
state of the case and was informed by the Punjab Government that the orders 
of the Supreme Government must be strictly carried out, Under the circum¬ 
stances the title was discontinued in the case of Sultan Sikandar, a son of 
Shahzftda Sultan Taimur Shah and grandson of Shah Shuja. After calling 
for a report the Government of India declined to interfere." 

§ 790. In 1859 Prince Ghulam Muhammad, K.C.S.I., a son of Tipu Sultan of 
..m. c ,x X.,, Mysore, solicited ^ the title of Shahzada for ■ 

Tho family of Tipu Sultan of Mysore. grandsons of Tipu. In a despatch 

of June 11, 1860, the Secretary of State announced that Her Majesty had 
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“ beeti graciously pleased to respond favourably to the appeal of Prince 
Ghulaiu Muhammad and to command their recognition as Shabzadas.” The 
Bengal Government in December 1880 proposed that the title of Shahzada 
should be conferred on Muhammad Farrukh Shah, the grandson of Prince 
Ghulam Muhammad, as a special concession, not to form a precedent, but to 
be granted in consideration of his public spirit and good conduct. The Govern¬ 
ment of India® conferred the title by sanad and notification in the Gazette but 
said in so doing—“ It is probably unnecessary for the Government of India to 
point out the objections which exist under ordinary circumstances to the grant 
of this title which has a distinctly political meaning, and tends to perpetuate 
the recollection among the Mysore family of a state of things long since passed 
away. In the interests of the family itself, it is very desirable that all distinc- 
ti6n8 based on royal descent should finally disappear’, and that the descendants 
of Tipu Sultan should learn without further delay to accept their altered 
position. 

“ Nevertheless, as a very special case, and on the .understanding that no 
precedent is created for the future the Governor-General in Council consents 
to accept the recommendation of His Honour the Lieutenant-Governor in this 
instance.” 

'J'he notification and sanad conferred the title as a personal distinction 
and the letter said that the concession was made “ in consideration of the 
Sahibzada’s public spirit and high character.” 

When the Bengal Government in June 1890 *proposed that the title of 
Shahzada should be formally conferred on Sahibzada Muhammad Bakhtiyar 
Shah, also a great-grandson of Tipu Sultan in the direct male line, the Govern¬ 
ment of India referred them to the above orders which wer% passed on May 18, 
1881, and requested that if tlie Lieutenant-Governor considered this Sahibzada 
worthy of recommendation for any distinction, he would propose some other' 
title than that of Shalizada. 

The inference from these eases is that the perpetvation of royal titles in 
India is undesirable. 

§ 791. In 1877 the Bengal Government referred the question whether the 

^ , /-u- .. second son of a titular Maharaja was en- 

Courteay titles of sous of titular Chiefs, „ Kunwar.” This desig¬ 

nation and its equivalent “ Kumar” are in ordinary use for the son of a Raja or 
a Maharaja. After an examination of precedents the Government of India 
replied ® that the younger sons of titular Maharajas are not entitled to the 
designation of ” Kunwar,” though in one or .two instances the title has been 
granted as a special case. There is, they added, no objection to the younger 
sons of a titular Maharaja being designated Mians. 

§ 792,' In 1873 the Secretary of State called attention to the fact that the 
The titles of Hia Highness and His title of * His Excellency was applied to the 
Excellency. ^ Dewan of Palanpur, and asked whether one 

more suitable to the circumstances of the case might not be given. The Bombay 
Government mentioned in reply that the title was also applied to the Chiefs 
of Eadhanpur, Cambay and Janjira, and they proposed to retain the title during 
the lives of existing holders, but to direct that their succe.ssors should be called 
Nawab. They also proposed the withdrawal of the title of His Highness from 
the Savanur and Akalkot Chiefs and the successors of the Sindh Amirs except 
the Mir of Khairpur. The Government of India on March 20,1874, concurred; 
and the Secretary of State approved on June 26 in the same year,^® In Sep¬ 
tember 1883 the Government of India ruled that the title of His Excellency 
then enjoyed by the Raja of Pudukota was personal to him and expressed the 
opinion that it should not be continued to his successor. The Madras Gov¬ 
ernment in reply showed that the title of His Excellency had been approved 
for the Raja of Pudukota by Lord William Bentinck as Governor-General and 
by the Court of Directors. About this time a salute of eleven guns was . 
conferred on the Raja and his successors as an hereditary distinction. In inti¬ 
mating to the Government of Madras the grant of this salute the Government 
of India said that there were weighty objections to the continuance of the title 
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of His Excellency which was formerly enjoyed by the Kaja, and forwarded 
the correspondence of 1874, just mentioned, regarding the withdrawal of a 
similar title from certain Chiefs in the Bombay Presidency. In consideration, 
howeTer, of the fact that the Raja is a Ruling Chief who enjoys a salute of 
more than ten guns, it was decided that he might be addressed as His High- 
ness. 
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This decision was in accordance with a rule sanctioned by the Viceroy, 
Lord Ripon, in connection with this Pudukota case, but not communicated to 
chief political authorities generally for several years. In 1887, it was observed 
that two Chiefs in Central India, who did not appear to bp entitled to the de¬ 
signation, had been stylediTheir Highnesses. Tiie ten-gun rule of 1884 was not 
known at Indore'and in May 1888 all chief political authorities were consulted 
on the question whether the title of His Highness should be continued to any 
Chief or individual not enjoying a salute of at least ten guns.^ On receipt of 
the replies .the Governor-General in Council decided that for the future the 
privilege of being addressed by the title of Highness should be restricted to 
Exiling Chiefs' who are entitled to a salute of not less than ten guns, whether 
permanent or personal, and to certain noblemen and ladies, not within that cate¬ 
gory, named in a list annexed to the Circular of February 8, 1889, by which 
these orders were promulgated. In September 18S9 it-was further intimated 
to all authorities concerned that, as a matter of courtesy, the lawful and recog¬ 
nised wives and widows of all who hear or have borne the title of Highness 
might also be addressed by.that title.“ It is quite unnecessary to examine here 
the reasons for the exceptions to the general rule or to recapitulate the various 
cases in which the title of His Highness has been refused. It will suffice to 
mention that in ."^^nuary 1894 only some twenty persons in India, not being 
Euling Chiefs, were entitled to the designation His or Her Highness and that 
the main ground on which the appellation was refused to the Prince of Arcot 
was that he is not a Ruling Chief.’' The persons by excepti6n retaining the 
title were the senior Ranis of Cochin and Travancore, eleven Tanjoi-e Ranis, 
five Sindh Mirs, the Maharaja of Benares,’® and Agha Sultan Muhammad Shah, 
the head of the Bombay Khojas. . 

We have merely to add as regards the title of His Excellency that it is not 
now applied to any Chief in India, though in virtue of long usage it is still 
employed in official communications addressed to the Minister of Nepal. 
When Sir Harry Prendergast, the Agent to the Governor-General at Baroda, 
stated in May 1891 that the Baroda Dewan was addressed as His Excellency, 
the Government of India cautioned him not to apply that expression to the 
Dewan or to anybody else in a Native State. “It is improper —so the warn¬ 


ing ran’^—“ that any British Officer in India should apply to the official of any 
Native State in India the title by which the Viceroy is addressed.’* 

In December 1894 a suggestion that the Minister of the Hyderabad State 
should be accorded the style “ Excellency ” as a personal distinction while in 
office, was negatived by tlie Government of India. 

§ 793. On the subject of proposals for the grant of Native titles in India we 
Native titles are now distributed peri- m^y note that an examination of the dis- 
odicaiiy. tribution of the titles Rao, Rai and Khan 

Bahadur, and Rao and Khan Sahib during the years 1881 to 1886 showed that 
titles of these descriptions had been granted mu6h more frequently in some 
provinces than in others. A circular,’® dated September 30,1886, was there¬ 
fore issued to Local Governments and Administrations and chief political 
authorities in these terms:— 

“ His Excellency the Viceroy considers it desirable that the present practice 
of granting personal titles, in isolated cases, to Native gentlemen recommended 
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by tlie different Local Governments and Administrations, should be disconti¬ 
nued, and that such titles should be distributed periodically. 

“lam, therefore, to request that in future, all recommendations for titles 
to Native gentlemen may he submitted for the consideration of His Excellency 
the Viceroy during the first and last quarter of each year, so as to he in time 
for the Queen’s Birthday Gazette, and the Gazette published on the 1st of 
January.* *’ 

§ 794. Under these orders proposals for the grant of Native titles are sub- 
Titles should not ho proposed for mitted by chief political authorities twice a 
persons of inferior social position. year. It may be useful to call to mind in 

this connection the caution expressed in Lord William Bentinok’s Resolution of 
1829 (see paragraph § 759 above) against lowering the value of titles by bestow¬ 
ing them on persons whose social standing is, in popular estimation, inferior. 
The Foreign Department of the Government of India has often had occasion to 
point out that eligibility for a title of honour partly depends upon the possession 
of good social status. For instance, when titles of Khan Bahadur and Rai 
Bahadur were proposed in 1883 for certain Hospital Assistants,^* the Foreign 
Secretary, Mr. Charles Grant, remarked that apparently these titles had never 
yet been conferred on men of so low a position and that the concession would 
be a distinct step forward in the direction of reducing the value of the titles. 
On that occasion no titles were given to Hospital Assistants, but Senior Hospital 
Assistants have since been declared by Military Rules to be eligible for the 
titles of Bahadur, B ai, and Rai Bahadur, etc.,“ and the title of Rai Bahadur 
was conferred in 1887 on Hospital Assistant Pati Ram when promoted to 
that rank.* He had done good service with the Afghan Boundary Commission. 
Since that date titles have frequently been conferred on Senior Hospital Assist¬ 
ants. Other cases might be quoted in which doubts were expressed whether the 
nominees of local authorities were of the proper class and status to receive 
rewards in the form of titles; hut as these cases are necessarily of a personal 
character, it will suffice to give references in a foot-note* by which they can he 
traced if required, and to say that there is no doubt as to the eligibility of men 
of good family and influence in the country and of officials of the standing of 
Deputy Collectors and Extra Assistant Commissioners. 

§ 796. In the Resolution of May 1829 literary distinction was not enumerated 
amongst the grounds upon which titles might be granted. This omission 
was observed by Lord Dufferin who in February 1887 telegraphed to the 
Secretary of State that the Native titles in use did not sufficiently enable 
iBstabiishment of titles for the reward the Government to adequately recognise 
of literary merit. eminent merit among Hindus and Muham¬ 

madans in purely oriental studies. To correct this defect and in commemo¬ 
ration of Her Majesty’s Jubilee, Lord Dufferin proposed,* with the permission 
of the Secretary of State, “ to establish a literary title for eminent Hindu and 
another for Muhammadan literati.''^ The result was the issue of the following 
notification. No. 811-1., dated February 16,1887 :— 

“ His Excellency the Viceroy and Governor-General having taken into his 
consideration that adequate means do not exist whereby he can recognise 
eminent distinction in learning among the loyal Hindu and Muhammadan 
subjects of Her Most Gracious Majesty the Queen Empress of India, and being 
desirous to commemorate the event of the Jubilee of Her Majesty’s Accession 
to the Throne, has resolved to institute a new title for eminent services rendered 
by Hindus or Muhammadans in the promotion of oriental learning. 

“ His Excellency the Viceroy and Governor-General directs that in the 
case of Hindus, the title shall be Mahamahopadhyaya and in the case of 
M iibamnnadans Shams-ul-Glama, 

** The title shall be prefixed to the name of the title-holder. 

** To persons upon whom the title Mahamahopadhyat/a is conferred shall 
be granted a khilat consisting of an Ushnieha or turban and an Vttariya or sha wl. 


%L 
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To persons upon whom the title of Shatns-ul-Tflama is conferred shall be 
granted a khilat consisting of an A.nimama or turban and a Jubba or cloak. 

“ Persons upon whom the title of Shams-uU TJlama has been conferred 
shall,in Darbar take rank next below titular Nawabs and persons upon whom 
the title of Mahamahopadhyaya has been conferred shall in Darbar take rank 
next below titular Kajas.” 

The title for Hindus means “ great among the great teachers,” and the title 
for Muhammadans “ sun among the learned.” 

§ 796. In 1885 the Bombay Government suggested that some simple badge or 
Proposals for badges or symbols of might be devised to accompany the 

honour rejected in Bombay, bestowal of the titles of “ Khan Bahadur, 

“Rao Bahadur,” “Khan Sahib” and “Rao Sahib,” such as a silk or 
muslin scarf to be worn on. ceremonial occasions. The reply was that some 
inconveniences would be involved in the acceptance of the proposal, and that on 
the whole the Government of India would prefer to leave matters on their present 
footing.* * But in the previous year the Government of India had accepted the 
^ ^ ^ proposals of Mr. (now Sir Charles) Bernard 

bat accepted in Burma. presentation of chains, swords and 

medals to persons honoured with titles in Burma. The circumstances of that 
Province differ from those of India and a concession at once politic, and in 
accordance with popular sentiment there, might be unnecessary mother parts of 
the Indian Empire. Mr. Bernard thought that the mnad might recount the 
services in consideration of which the titles were bestowed and that the lowest 
title proposed should be conferred by the Chief Commissioner. 

The titles proposed and sanctioned were~ 

(1) Kyet thaye zaung shwe Salwe y& Min (Recipient of the gold chain 

of honour); 

(2) Thiiye gauvg ngioe Da ya Min {ViQcvgiQnt of the silver sword of 

bravery); 

(3) Ahmudan gaung Tazeih ya Min (Recipient of a medal for good 

service). 

The Government of India remarked that the titles awarded in British 
India were obviously unsuited to the Burmese, and that it was desirable to 
avoid distinctions bearing any resemblance to those ordinarily granted by the 
Court of Mandalay. They accepted the titles suggested by Mr. Bernard and 
his other proposals on the ground that ” the combination of a title with some 
outward symbol of distinction such as chains, swords, or medals, coupled with 
the grant of a parchment certificate or sannd, would constitute an honour, 
which the Burmese would value more highly than any other.” But they 
requested ® that, in accordance with the rules prevailing in British India, recom¬ 
mendations for the grant of all honorary medals, as well as chains and swords, 
might be submitted for the orders of the Governor-General in Council, and said 
tlmt a had “ been found convenient not to recount the services for which a title 
■is granted in the parchment or sanaJ conveying it'' 

In 1891 it came to notrfSe that the Bengal Government had frequently 
Kbiiats may bo given with titles bjut allowed recipients of Native titles to have 
not medals. medals included in the khilats presented 

to them with the sanads of their titles. After ascertaining the practice of other 
Local Governments the Government of India decided that when a title such as 
■Rai Bahadur or Khan Bahadur is conferred, there is no objection to the pre¬ 
sentation of a suitable khilat, if the Local Government so desires, hut that it is 
preferable that a medal should not bo given.* If a khilat is given a nazar of 
equal value may be I’ecovered from the grantee.f 


* Pro., Internal A, May 1886, Nos 116-118. 

* Fro, A, Political E., July 1884, Nos. 212-243, The 
initials of thfse HonjiCBe tith'S are K.S.M., T.D.M., A.T.M 

* Pro., Internal A, September 1891, Nos. 90-96. See 
hIso for an earlier precedent against the grant of medals 
with titles the case of Mr. Edulji Pestouji, Bombay. 
Pro., Political B, December 1874, No. 70, and paragraph 


§ 762 above. 

t Demi official to Madras, dated March 6, 1895 (Dep. I, 
May 1895, Nos. 8 and 9). Pro., Internal B, April 1893, 
Nos. 172- 74, and December 1893, No. lOH. 

Pro. A, Political I., August 1883, Nos 92100, page 21 
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Titles may be withdrawn for miscon¬ 
duct 

Case of Maulvi Izhar Husain, 1876. 

:o{ India, was dismissed from his 
employment under Government. 
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§ 797. Ihe authority which can confer titles in India can also withdraw them 

for misconduct. In April 1875, Mauivi 
Izhar Husain, Mir Munshi in the 
Foreign Department of the Government 
appointment and proscribed from further 
Simultaneously the Government of India 
cancelled by formal order in tbe Gazette a notification of February 1862 by 
which the title of Khan Bahadur had been conferred upon him.® 

§ 798. In 1878j the Raja of Puri in Orissa was convicted of murder and 

Case of the Kaja of Puri. 1878. ^ntenced to transportation for life. The 

Raja was not a Ruling Chief hut a person 
of peculiar sanctity, the official superintendent of the temple of Jagarnath ; and 
he was even supposed by the Hindus of Orissa to be an incarnation of the deity. 
His victim was an old Hindu ascetic believed to possess the power of curing 
diseases. The ascetic was tortured by burning and otherwise for three hours in 
the Raja’s palace and died some fifteen days afierwards from his injuries. 
The motive of the crime was obscure but was probably connected with the 
facts that the adoptive mother of the Raja had applied to the ascetic to restore 
the mental health of her adopted son and that the ascetic had professed to work 
the cure. On January 1, 1877, tk mnad had been granted to the Haja confer¬ 
ring upon him the title of Maharaja. Hhe aanad was returned to the Gov¬ 
ernment of India and is on record formally cancelled. A notification was also 
published in the Gazette cancelling the order which had conferred the title upon 
the Raja as a personal distinction.^ 

§ 798. A. The title of Khan Bahadur was conferred on Abdul Ali of the 

Case of Abdul Ali, 1880.81. Oarnatio family in 1876. In 1880 Abdul 

All, being then about 20 years of age, 
petitioned the Viceroy for a higher title and forwarded with his petition the 
original sanad by which the title was granted to him. This was considered an 
act of disrespect and the title of Khan Bahadur was withdrawn by notification in 
the Gazette. The boy then apologised and the Government of Madras, in view 
,of his age, position, and ignorance of the English language in which his peti- 
tion was written, recommended that the apology should be accepted. The Gov¬ 
ernment of India agreed and the title was restored.* * 

§ 799. Lala AnupSingh was a Commissariat Gumashta upon whom the title 

r.r 4 r,.,n RincrT, TftSwR Bahadur was conferred as a 

owe of amp Singh, lesa. ^ distinction by a OMelte order 

of January 1881. At the time of the Kabiil war Jhelum was the 
. terminus of the Punjab Northern State Railway,, large supplies had 
to be collected there, and Anup Singh was head purchasing agent of 
the Commissariat Department at that place. There was practically no 
doubt that Anup Singh bribed the Jhelum Tahsildar to help him in obtaining. 
from Government better prices for the supplies than he gave for them. The 
Military Department published a notification, No. 216, dated April 20,1883, in 
these terras—“ Anup Singh, Rai Bahadur, late Station Gumashta, Meean Meer, 
having been dismissed from the service of Government, it is hereby notified 
that he is disqualified for further employment under Government.” The Foreign 
Department then notified®—-“With reference to Military Department General 
Order No. 216 of this date, the Foreign Department Notification No. 13-G.P., 
of the 2l8t January 1881, conferring upon Lala Anup Singh the title of *Rai 
Bahadur’, as a personal distinction, is hereby cancelled.” 

§ 800. As we have mentioned in paragraph § 48, Sadik Hasan, the Nawab 
« » 1 QOK CoDsort of tile Begam of Bhopal, was 

Case of Sadik Hasan 01 Bnopal, 1885. j • moer i f ^ 

' deprived in 1886 of his title of Nawab 

Walajah Amir-ul-Mulk and of the personal salute of 17 guns which was 
granted to him on the occasion of the Imperial Assemblage. The question 
of restoring these honours to him was under consideration ® when he died in 
February 1890. 




• Pro., General R, April 1876, No. 39. 
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& 801 Raia Ram SingTi, a resident of the Basti District of the North-Western 
0 J or 'b.J» boo 810*1. of B.O10, Provinces, a man ot some power and in- 
1M8. fluence, but not a Ruling Chief, incur¬ 

red the displeasure ot Government in 1886. His conduct in seeking after 
women had brought him evil notoriety, and servants of his in a violent attempt 
to procure for him a good-looking girl of fifteen, just about to be married, the 
daughter of a cartman in his service, killed both the girl herself and her far¬ 
ther. The Lieutenant-Governor of the North-Western Provinces proposed that 
Earn Sittgh should he excluded from Darhar and deprived of his title of Raja 
for ten years. These penalties were sanctioned by the Government of India 
but they preferred, without fixing a period, to leave the question of disconti¬ 
nuing the penalties to he Jteconsidered after ten years, if the Local Government 
should then think fit to make a recommendation to that effect. The title was 
hereditary and no precedent could be traced in which an hereditary title had 
been withdrawn. The case, therefore, constitutes a precedent.'" The notiftca- 
tion in the Gazette was thus worded: —“ In consequence of the misconduct of 
Ram Singh of Bansi, in the Basti District of the North-Western Provinces, he 
is hereby deprived of the title of Raja which has hitherto been enjoyed by him.” 

& 802. A precisely similar notification was published on October 30,1893, in 

Case of Baja Mokham Singh of Partap- case of Raja Mokham Singh of 

ner, 1893. Partapner in the Etawah District of the 

North-Western Provinces. Here also the title was hereditary and the Raja was 
not a Ruling Chief. The Raja had given himself up to drink and debauchery 
and had collected around him a set of unruly and riotous followers. Six cases 
were reported, of the years 1887 to 1893, in which the Raja or his followers 
had been concerned, five of assault or wounding, and one of an outrage on a 
girl. The orders as to the reconsideration of the penalty after ten years were the 
same in this case as in the case of the Raja of Bansi." 

5 802 A. One more case may be mentioned in the present connection. 

In 1887, the title of Rai Bahadur was 
Case of K. Kunjan Menon, 1888. conferred upon one K. Kunjan Menon, a 

Madras judicial officer. The next year, apparently when he was Sub.-Judge 
of Mangalore, he was convicted of corruption and sentenced to two years’ 
rigorous imprisonment and a fine of Rs. 10,000. He was removed from the 
public service and the order conferring upon him the title of Rai Bahadur was 
cancelled by a notification in the Gazette of India* 

§ 803. The summary in paragraph § 786 above related to hereditary titles, and 

our next subject is ew-officio titles. Before 
Summary. pass on to that we have to summarise 

the preceding paragraphs, which relate primarily to specific titles, hut include 
also some miscellaneous topics:—• 

(1) The title of Frinee has onty once heen formally conferred in India, 
hut the use of it has occasionally been permitted as a mere matter of courtesy. 

(2) In the Kabul Saddozai family the title of Shahzada has been limited 
to the sons of Shah Shuja and Shah Zaman, and the perpetuation of royal titles 
in India is generally undesirable. 

(3) The sons of titular Chiefs may be allowed courtesy titles. 

(4) The title of His Excellency is not note used for any Muling Chiefs of 
Feudatory States or their Ministers. 

(5) The title of Mis or Her Highness is now employed in accordance with 
fixed rules. 

(6) Native titles are distributed twice a year. They should not be pro* 
posed for persons of inferior social status. 

(7) Titles with which khilats are conferred have been established to reward 
literary merit. 

(8) In India the presentation of badges or medals does not accompany 
the grant of Native titles, but a khilat may be given of which the cost may be 


w Pro., IntortiBl A, August 1886, New. 320-321. j 
»» Pro., Internal A, Noyomber 1893, Noe. 27-29. | 


* Pro., Internal B, October 1888, Ko8« 212-214. 



recovered.f rom the recipient as a nazar. In Burma chains, swords and medals 
arp presented with the sanads cotferring titles. 

{9) It is not desirable to recite in a sanad conferring a title the services 
in consideration of which the title is conferred. 

(10) Titles, whether hereditary or personal, may be withdrawn for miscon¬ 
duct.* 

§ 804. Until 1882 no general rules were laid down regarding the use of 


Ex-offlcio titles in British India. 


ex-officio titles in British India. The 
practice prevailing in different Provinces, 
liform. and was thus described in a Foreign 


was not (and indeed is not now) uniform, ana was tnus aesonoea in a J.<’oreign 
Office note of March 8, 1882, which is here copied with a few corrections.— 
In Bengal and the Punjab, Native Subordinate Judges, Deputy Magistrates, 
Deputy Collectors and Munsifs (in Bengal) are styled “ Rai Bahadur ” and 
“ Khan Bahadur.” In the North-Western Provinces, Sadr Amins are styled 
” Rai” and ” Khan” and Principal Sadr Amins “ Rai Bahadur ” and “Khan 
Bahadur.” In the Lucknow Courts, Muliammadan Assistant Commissioners, 
Honorary Assistant Commissioners, and Extra Assistant Comniissioners are 
styled “Munshi” and “Khan Sahib Bahadur ”, and the Hindus “Rai” or 
“ Paiidit ” and “ Sahib Bahadur.” In the Central Provinces, Assistant Com¬ 
missioners are styled “ M,ir Maulvi” and.“ Pandit.” In Bombay, First Class 
Suhotdinate Judges are allowed the title of “Rao Bahadur” or “Khan 
Bahadur” and Second Class Subordinate Judges the title of “Rao Sahib” or 
“ Khan Sahib.” Mamlatdars, Inspectors of Police, Head Accountants, Deputy 
Educational Inspectors, Inspectors of Registration, and ^ub-Assistant Con¬ 
servators of Forests are addressed as “ Rao Sahib ” and * Khan Sahib.” In 
Sindh, Extra Assistant Collectors are styled “Rao Bahadur” and “Khan 
Bahadur.” It does not clearly appear from subsequent records how far these 
various appellations are still used in vernacular correspondence in the different 
Provinces; but it has not been thought necessary to institute any special 
inquiries on the point. A good many more ex-offtcio titles have been sanc¬ 
tioned for use in the Bombay Presidency; but it is quite sufficient to indicate 
in a general way how this matter stands without attempting to give an 
exhaustive list of these titles. 

§ 805. In 1871 the Punjab Government by notification in the Qazette di- 

Ex-offloio titles in vernaouiar oorre- rected that Extra Assistant Commissioners 
spondenoo in the Punjab and elsewhere, and Magistrates should, during their term 
of service, be addressed in vernacular correspondence as “ Rai Bahadur ” or 
“ Khan Bahadur,” according as they were Hindus or Muhammadans. The Gov¬ 
ernment of India in the Foreign Department called for the papers and expressed 
the opinion that the use of these appellations should .he rather restricted • than 
extended. The Punjab Government, in reply, referred to old ordersof 1832 
laying down forms of address and titles for Native Judges. These orders, 
however,* were not general orders, for they were confined to two Provinces, and 
three classes of Native officials, namely. Principal Sadr Amins, Sadr Amins, 
and Munsifs. In 1873 the Bengal Government reported its proceedings in 
authorising the use of such ex-officio titles as are here under consideration, and 
the Supreme Government approved.^® In 1879 thg Resident at Hyderabad sug¬ 
gested, that the Bombay practice should be extended to the Mahratta Province 
of Berar, or that, if this would unduly cheapen such titles as “ Khan Bahadur” 
and “ Rao Bahadur,” then the titles of “ Khan Sahib” and “ Rai Sahib” might 
be applied to Extra Assistant Commissioners and officials of equal rank, and 
Tahsildars and others of like standing might be addressed as “Azam,” 
“ Mihrban” or “ Tahsildar Sahib.” The Government of India replied “ that 
“ such titles are marks of the favour of Government, and form an efficient mode 
of recognising individual merits or services, Their use, while permissible as 
a matter of courtesy in vernacular correspondence, should be restricted in 
English official documents to cases in which the titles have been inherited or 
conferred as a personal distinction.” 

• Since this Chapter was in print the Government of India 
have ruled in letter No, 830) dated Jilarch 8, 1895, to 

Madras, that “ the grant of titles % a Haling Native 
Chief to subjects of another Native State is inadmissible as 
constituting, a clear violation of the f undamental p^rinciple of 
the political isolation of Native States,** 

III 


No. 2162, dated November 27, 1832. Orders of 
Vice- President in Council to Courts of Sadr Dewani 
Adolat, Presidency and North-Western Provinces 
Pro., General B, October 1873, Nos. 208-209.* 
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stood till 1882, and it is perhaps to be regretted that in 
some of the subsequent proceedings attention was not directed to the difference 
between a mere style or form of address in vernacular correspondence, such as 
was permitted by the orders of 1879, and the general adoption in all official 
proceedings of ex-officio titles similar to those conferred by the Government 
as personal distinctions. From this point the history of the matter divides 
itself into two branches: one concerned with the grant of certain ex-officio 
titles in the Public Works Department, and the other with the grant of ex-officio 
titles to the members of Local Boards. In both cases the orders originally 
issued have been recognised as mistaken and have been withdrawn. 

§ 806. In paragraph ^46 of the famous Eesolution*® on Local Self-Govern- 
Ex-ofi&cio titles for members of local ment issued on May 18, 1882, during the 
boards, 1882 and 1891. Viceroyalty of Lord Ripon, a direction 

was given in these terms—“ With a view to stimulate the candidature of men 
of respectable standing in Native society, and to mark the importance of the 
functions of these boards in the eyes of Government, the Governor-General in 
Council is pleased to direct that the courtesy titles of ‘ Rai (or Rao) Bahadur * 
or ‘Khan Bahadur’ shall in all official correspondence be applicable to Native 
members of all local boards during their term of office.” The Government of 
Bombay quickly represented that it was inexpedient “ that titles which have 
hitherto been highly valued, rarely’bestowed, and only earned after years of 
assiduous .and successful labour in the service of Government, should be 
scattered broadcast over the land.” The Government of Madras raised a 
similar obiection ; and in 1883 and 1886.orders were passed somewhat restrict¬ 
ing the use of hdhorary titles for non-official Presidents, Yjce-Presidents, 
Chairmen and members of local bodies in these Presidencies. Later on it 
appeared that the doubts' felt in Bombay and Madras as to the expediency of 
the orders of 1882 were general, and a Resolution was issued on June 17, 1891, 
by the Government of India in the Home Department which said—‘‘ The 
Governor-General in Council has recently had under consideration the question 
whether the present system of granting ex-officio titles should be maintained. 
After consulting all Local Governments and Administrations on the subject. His 
Excellency in Council has come to the conclusion that it is not desirable, 
having regard to the identity of these courtesy titles with those which are 
awarded by Government, as a special and highly valued mark of distinction, 
for long and honourable service of the public,’that they should any longer be 
used merely as a mark of official rank.” The orders of May 18,1882, were 
therefore withdrawn, and the suggestion was made to the Governments of 
Madras and Bombay that the similar orders in force in those Presidencies which 
were issued to carry out the decision of 1882, should also be recalled. Finally 
the Resolution declared -that members of Municipal and Local Boards who, 
under the operation of the cancelled orders already enjoyed the privilege of 
being addressed by ex-officio titles, should continue to be so addressed until 
they should quit office.^ 

The Bombay Government wished to maintain the system sanctioned in 
1883 and 1886 and proposed that they-themselves, if i\\e ex-officio honorary 
titles were abolished, should “ retain the power of granting these distinctions 
for exceptional zeal and metit on the part of Presidents and members in Muni¬ 
cipal work.” The reply of the Government of India touched two points of 
importance—the prerogative of the Viceroy as representing Her Majesty, and 
the restriction of the grant of titles, in the case of members of local bodies, to 
those who .might earrf them by good work. “The Governor-General’in 
Council ”—so the letter ran—“ is of opinion that so extensive a use of ex-officio 
titles as is involved in the maintenance of the existing orders in Bombay is not 
desirable, on the ground that it seriously detracts from the value which should 
attach to similar titles when conferred in recognition of special services by His 
Excellency the Viceroy as representative of Her Majesty the Queen, Empress 
of India. Members of local and Municipal Committees who have already 
accepted office with ex-officio titles will retain them in accordance with para¬ 
graph 3 of the Resolution of this Department dated the 17th June last, so • 
long as they hold office; but, in the opinion of the •Government of India, no 

Home Department Reeolution No. 17—747-69, dated | Resolution of the Government of India in thq Home 

Maj 18, 1882, | Department, No. 16-1070-1081, dated June 17,1891. 
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newly appointed or elected member should have such titles conferred on him, 
except as a personal distinction for good service rendered. JSis Excellency the 
Viceroy, while from the nature of the case unable to delegate to the Bombay 
Government the power to confer titles (a power which rests only in the 
Governor-General as the representative of Her Majesty the Queen-Empress') 
for exceptional zeal and merit in Municipal work, will always be prepared to 
give favourable consideration to any recommendation which a Local Govern¬ 
ment may see fit to make in favour of individuals for the conferment of ah 
honorific title as a personal distinction in recognition of good work done in 
municipal or local administration.” The Government of India added that 
they would raise no objection to Presidents and Vice-Presidents of Municipal 
and Local Committees continuing to enjoy titles as an official distinction 
should the Government of Bombay desire so to order. ” These offices,” it was 
said,*' ” are not so numerous; they entail on the holder considerable trouble 
and responsibilty; and appointment to them, whether by election or nomina¬ 
tion, is itself a distinction.” 

§ 807. The case of ex-officio titles in the Public Works Department began 
Bx-offlcio titles in the Public Works and ended a little earlier and had a like 
Department, 1886 and 1891. termination. In Marcli 1882 a proposal 

of that Department to grant the ex-officio titles of Rao Sahib and Khan Sahib to 
Assistant Engineers and of Rai—or Rao—or Khan Bahadur to Executive 
Engineers was negatived after discussion in Council,*® and in December 1882 
somewhat similar proposals from Bombay were likewise rejected. But encour¬ 
aged by the grant in 1885 of the ex-officio titles of Rao Sahib and Khan Sahib 
to Native officers of the Salt and Customs and Abkari Departments drawing 
salaries of RloO per mensem and upwards, the Bombay Government renewed 
their proposals, and after a good deal of discussion the Government of India 
issued a Resolution, dated September 6, 1886, which was thus expressed:— 

“The Governor-General in Council is pleased to sanction'the grant of the 
title of Rai Bahadur, Rao Bahadur, or Khan Bahadur, ex-officio to all Native 
gentlemen in the Public Works Department holding the substantive rank of 
Executive Engineer. 

“Assistant Engineers and Upper Subordinates who attain the rank of 
Honorary. Assistant Engineer may receive, ex-officio, the title of Rai Sahib, Rao 
Sahib, or Khan Sahib, and they will be eligible for the title of Rai Bahadur, 
Rao Bahadur, or Khan Bahadur on the recommendation of the Local Govern¬ 
ment. 

“ Other subordinates of higher rank than Overseer will be eligible for the 
title of Rai Sahib, Rao Sahib or Khan Sahib if they have held with credit for 
five years the charge of an important sub-division and are recommended for 
the distinction by the Local Government, with whom will rest the decision 
whether the charge is of sufficient importance to justify recommending the 
subordinate for the honour.” 

In 1887 doubts were entertained whether this Resolution had not gone too 
far. Chief political authorities, including Local Governments and Administra¬ 
tions, were consulted, and the opiniou,? received w^ere, almost without exception, 
to the effect that the grant of titles ex-officio^ especially of titles identical with 
those which are granted as personal distinctions, was inexpedient as • tending to 
lower the value of those honorary rewards. The Resolution, September 6,1886, 
was cancelled by a further Resolution of May 12, 1891; and the Government 
of India held that it would suffice to “leave Local Governments and Adminis¬ 
trations to take the initiative in recommending specially deserving officers for 
the grant of honorific titles when they think it desirable to do so.” It was, 
however, directed that officers and subordinates who had already received titles 
under the orders of September 1888, should retain them while they remained 
in the Public Works Department.*® 

§ 808. In 1891 Sir Harry Prendergast, the Governor-Genoral’s Agent at 
.r, « • Baroda, asked for instructions on certain 

points connected with tlie use of ex-officio 
titles in that State. Some Native officials who in British service had enjoyed ex- 
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officio titles such as Eao Bahadur, retained these distinctions in Baroda after 
their services had been lent to the Darbar. Other Native officials of the State 
were addressed by similar courtesy titles, and orders had lately been issued 
that the Military Secretary, a Baroda subject, should he addressed as Eao Ba¬ 
hadur. The orders of the Government of India were communicated demi- 
officially in these terms:—“ The Government of India have no desire to inter¬ 
fere in any way with the Qustom of a Native State, in respect to the courtesy 
titles used in addressing the State’s officials. The titles are purely local and 
attach to offices, not to individuals. It is, however, unfortunate that the titles 
should in some cases be the same as those which the Viceroy confers as personal 
distinctions; and it wouldTie better if a different forir> could bensed. 

“ The Government of India cannot permit the Euler of a Native State in 
India to grant a personal title to a British subject; but that is a distinct 
question. 

“ To apply these principles to the cases mentioned by Prendergast, there 
is no objection to the use* of ex-officio titles in respect to Native officials of the 
British.service who are lent to Baroda, any more than in respect to the Native 
officials who belong exclusively to Baroda; provided that the former class are 
given the titles which attach to their Baroda appointments, but not any 
superior titles by which they may have been ex-officio addressed when in 
British service, unless the Government of India have given permission for the 
retention of the British ex-officio titles. 

“ Another point may be noticed in connection with the matter, namely, 
the extent to which political officers should recognise and use ex-officio titles 
which are used by the Government of Native .States in which they are employed. 
It is courteous to fall in with the ways of the Native States, as far as you can 
with propriety, in correspondence with the Darbar, but there are cas§s in which 
this cannot be dqne.” 

As an illustration of these oases the caution was given as to the use of the 
expression “ His Excellency ” to which we have already referred in paragranh 
§ 792 above. r a i' 

The Government of India ruled in 1873 that ex-officio titles “ cease with 
office unless continued in special cases by express order of the Governor- 
General in Council for exceptional merit and as a personal distinction.” There- 
is also a ruling of 1886 that an ex-officio title “ is retained only during tenure 
of the office to which it is appurtenant. A special and further aef of grace 
alone can entitle the recipient to the honour as a personal and life distinction,”®' 

§ 809, The substance of what we have said on the subject of ex-officio titles 
Summary. may be thus stated:— 

(J) In British India where it is still the practice to associate certain 
Native titles ex-officio with the tenure of certain official positions, the use of 
the titles, in the absence of orders to a different effect, is permissible only as a 
matter of courtesy and in vernacular correspondence. 

{2) . In British India, subject, as above, to orders which may have been 
passed in particular cases, the only Native titles which should be used in 
English official ddetments are those which have been (i) inherited, or {ii) con¬ 
ferred by the British Government as personal distinctions, or {Hi) conferred by 
a Ruling Chief and formally recognised by the Government of India, or (iv\ 
which under the orders of 1891 are retained in the Public Works Department or 
retained, or, in Bombay only, retained or acquired, by Members of local bodies. 

(3) Subject to the exceptions just noted, it is undesv 'able to lower the 
value of courtesy (itles identical with those awarded by Government' as marks 
of distinction by using them merely as marks of official rank. 

(4) The Government of India do not desire to interfere toith the use of 
ex-officio titles in Native Slates, but it is inexpedient that the titles so used should 
be the same as the titles which the Viceroy confers as personal distinctions. 
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i&nalyBis of the Table of Salutes. 


‘ ■ (5) Native offtoiah of ihe' Brithh service employed in Native States may¬ 
be addressed by titles locally attached to their offices but not by British ex- 
offioio titles as such, except with the permission of the Government of India. 

(6) Unobjectionable ex-officio titles recognised in Native States may be 
used by Political Officers, as a matter of cburtesy, in correspondence with Dar- 
bars. Buies (/), (^), and (3) above are subject to this proviso. 

(7) An eX‘Of&.cio title ceases mth office unless continued by express order of 
the Governor-General in Council. 

§ 810. Our next subject is salutes lu^dia. TKe Table of Salutes to Native 

Chiefs and Nobles of India and certain 
Chiefs ■ Hear Aden ” is revised from time 
to time and the most recent edition of ,it bears date March 1, 1894. With the 
Permanent or dynastio, personal and single exception of the Raja of Benares 
local salutes distinguished. " jg now 'Entirely confined to Ruling 

Chiefs in India and four Arab Chiefs near Aden. The Table is framfed in three 
parts; the first part shows the permanent or dynastic salutes; the second part 
•personal s^tes; and the third part local salutes. Permanent salutes are ac¬ 
corded to 107 Ruling Chiefs and the Raja^ of Benares. There are three salutes 
of 21 guns, eight of 19, thirteen of X7, seventeen of 16, five of 13, and thirty-six 
and twenty-six respectively of 11 and 9 guns. There are thirteen personal 
salutes inpluding twjo^ov Arab Chiefs'*and one for the Jam of Las Bela. In 
the other ten cases a Ruling Chief in India has been allowed as a special con¬ 
cession personal to himself a greater number- of guns than are allowed in the 
permanent'br dynastic salute of his State. There are only four local salutes. 
The salutes of Bhopal, Gwalior, Indore and Jammu and Kashmir are 19 guns 
each. But the Chiefs of these States are allowed salutes of 21 guns within 
the limits of their own territories. It is the practice to accord salutes to Chiefs 
who are minors.* 

§ 811. The Maharaja of Benares has a peculiar status which justifies the 
As a general rule, salutes are grant- exception made in his favopr. Ills case 
ed only to Ruling Chiefs. apart, it is a well-established principle that 

salutes shall be granted to none but Ruling Chiefs. Tliere have been, no doubt, 
a good many instances to tbe contrary in the past,^ahd for adequate reasons other 
exceptions could be made in the future. Bfit the general rule has been 
affirmed by the Government of India and tlie ^cretary of State in the case 
of the Maharani of Balrampur. At the timoJ-of the faSperial Assemblage 
Maharaja Digbijai Singh of Balrampur, an Oddh Talukdar who had done sig¬ 
nal service in 1857, received the concession of a personal salute of nine 
guns. He died in 1882 and ten years later the Government of the North- 
Western -Provinces proposed that the salute should be continued as a personal 
distinction to his widow. In recommending the grant of this salute the Govern¬ 
ment of India observed, in a despatch* dated December 21, 1892, to the 
Secretary of State,—“ We do not consider that the grant of salutes to Zamin- 
dars is desirable, but the case is a very special one, and can hardly form an 
inconvenient precedent.” The Secretary of State in intimating that Her Ma¬ 
jesty had been pleased to sanction the continuance of the salute for the lifetime 
of the Maharani, repliedj—“I entirely agree with Your Excellency that the 
grant of salutes to Zamindars is undesirable, and I am decidedly of opinion that. 
Unless for very special reasons, the accepted principle that Buling Chiefs alone 
should receive such marks of distinction, should be adheredlo.'* The Maha¬ 
rani died on June 20, 1893, so her name does not appear in the revised table. 

A personal salute of 13 guns was granted at th^ 'Imperial Assemblage to 
the Maharaja of Burdwan as “ the g'reatest and ptfe of the best Zamindars in 
Bengal,” but after his death the Government refused to continue it.^ 
And there are many other cases in which the Government has, declined either 
to continue or to grant salutes to titled individuals other than Ruling Chiefs. 
Thus, in 1869 the late King of Oudh asked that his salute of 21 guns might be 


* The present Chief enjoys the title of Maliaraja ss a 
personal distinction, The Revised Table is in Pro , Internal 
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restored to him, but the Governmeut of India was unable to accede to bis 
request.* In 1875 the Madras Government proposed that the Baja of Jaipur* 
a great Zamindar in the Vizagapatam District, might be put on the same foot¬ 
ing in the list of salutes as the Maharaja of Vizianagram, who is also a Zannndar. 
The Government of India stated® in reply—“ that the salute accorded to the 
Maharaja of Vizianagrara^ is a personal one to the present *Maharaja, and that 
it is not to be considered as a ground for the concession of similar marks of 
distinction to otliers who may "claim to hold an equal position in respect of 
lineage or possessions. As a rule the Governor-General in Council is averse 
from conferring the honour of a salute upon persons in India who are not entitled 
to be considered Ruling Chiefs. The circumstance that a nobleman or land- 
owner holds extensive possessions or is descended from an ancient family does 
not afford sufficient ground for a deviation from that rule; such deviation can 
only he supported by very special and exceptional reasons. Th^e Governor- 
General in Council therefore regrets that he is unable to comply with the 
request preferred by the Government of Madras on behalf of the Raja of Jaipur. 
When the late Saiyid Mansur Ali Khan Bahadur of Murshidahad agreed in 
1880 to retire from his position, his title of Nawah Nazim of Bengal, Behar 
and Orissa, ceased to exist. The hereditary title of Nawah Bahadur of Murshid- 
abad has been granted to his eldest son, Nawah Sir Saiyid Husain Ali .Khan 
Bahadur, but the Government of India.and the Secretary of State agreed with 
the Government of Bengal that neither the title of His Highness nor a salute 
should be granted to the Nawah.® He was, however, allowed precedence over 
all titled nobles of Bengal. This point was noted as material when the Maha¬ 
raja of Darhhanga, in 1889, unsuccessfully sought the concession of a salute.® The 
Maharaja is a great Zamindar of Bengal, not a Ruling Chief. In August of 
the same year, the Government of India held that a Rani of the late Raja of 
Tanjore who claimed a salute as the consort of the late Chief, had no title to 
that honour.'® Dastly may note that the salute of the Prince of Arcot 
lapsed " when Muhammad Munawar succeeded to the title in May 1889. 

§ 812. The power to deal finally with questions relating to salutes in India 
Powers of the Viceroy in respect to rests with Her Majesty the Qq^n, Empress, 
Salutes in India. of India, acting by and with the advice 

of the Privy Council; but the Viceroy may provisionally increase, reduce, or 
grant salutes subject to the approval of ller Majesty. Tlie Court of Directors 
with their despatch No. 57, dated April 22, 1857, forwarded an Order in 
Council by which Her Majesty had approved a Table of Salutes, hut this 
Table was never published as it was received just after the outbreak of the 
Mutiny. Owing to the conduct of different Chiefs at that time various altera¬ 
tions were made in the list, and in 1863, the Governor-General, Lord Elgin, for- 
warded to the Secretary of State a revised table for sanction. A revised table 
was approved '* by Her Majesty in Council on March 1, 1864, and a further 
revision‘s was similarlv effected on June 26, 1867. In January 1875, the 
Secretary of State observed that the Order of 1867 had in several instances been 
departed from without Her Majesty’s sanction and asked for exact in¬ 
formation and proposals with the view of obtaining a new Order in Council. 
He also inquired whether a clause should be inserted in any revised Order 
“ according ■ permission to the Viceroy, provisionally, to increase, reduce, or 
grant salutes to Native Princes nr Chiefs, in special cases, without further 
reference to Her Majesty in Council.” He noted that such a clause, if 
thoi^ht desirable, would require to be very carefully framed, and asked 
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t'he opinion of the Government of India as to the precise manner in which it 
should be worded.’' Before this despatch was answered the Secretary of State 
forwarded an Order of Her Majesty in Oouneil, dated October 26, 1876, 
which said, with reference to the Indian Table of Salutes—^“Whereas it is ex¬ 
pedient that power should be given to the Viceroy and Governor-General of 
India, with the sanction of Her Majesty, to modify and amend the said table in. 
such manner as shall to him from time to time seem .desirable; Now Her 
Majesty has been pleased, by and with the advice of Her Privy Council, to order 
that such power, so limited, he given to the Viceroy and Governor-General of 
India for the time being ; provided that every modification or amendment 
winch may be sanctioned by the said Viceroy shall be subject to the approval of 
Her Majesty, and shall be invalid until Mer Majesty's pleasure in regards to it 
shall have been duly taken." 

§ 813, In reply to the Secretary of State’s inquiry as to the terms in which 
the Viceroy should be empowered to deal provisionally with salutes in India, 
the Government of India said in a despatch No. 66, dated March 3, 1876,- 
that the terms of the above order would bo suitable if the words in italics 
W’ere omitted, but no reply was ever made to this suggestion, so the Order in 
Council of October 26, 1875, is still in force. With the same despatch of 
March 1876 was forwarded an amended table prepared on the principles which 
Principles observed in framing the ^re still observed. Thus the names of the 
Table of Salutes. Maharaja of Nepal, the Amir of Afghanis¬ 

tan and its dependencies, the Sultan of Maskat, and the Sultan of Zanzibar 
were omitted on the ground that they were I'oreign Powers,'and would receive, 
as a matter of course, a salute of 21 guns on the occasion of a visit to British 
territory. The table included only Feudatory States or States whose external 
relations are controlled by the Government of India and individuals whom the 
British Government desired, for special reasons, to honour with a salute. A 
separate table was prepared for salutes which are personal or local. “ When a 
Chief,” said the Government of India, “ receive? an addition to his salute, or when 
his salute is reduced by way of personal punishment, his name, with the appro¬ 
priate number of guns, would be entered in the Personal Table, so as to avoid 
changes in the General Table which contains only the salutes given when there 
are no exceptional circumstances. It is convenient that the Government should 
be able to confer a much prized distinction on individuals who have earned 
it by good services; and at the same time embarrassment will be avoided 
by showing that such distinctions are personal and temporary.” The Chiefs 
included in the General Table were classed, as now, according to the number of 
guns assigned to them, and their names were arranged, as now, in alphabeti¬ 
cal order, with the view of obviating questions on the subject of precedence. 

§ 814. The question of precedence as between Chiefs does not, indeed, depend 
The question of precedence is not io any Way upon the number of guns to 
affected by the number of guns. which they are severally entitled in their 

salutes, nor does an increase .in the number of his guns give a Chief any 
higher place in precedence. The two forms of State or personal distinction are 
entirely distinct. Precedence lists have been framed for the Punjab and 
Central India, and a precedence list was proposed by Colonel Keatinge for 
Baiputana in 1869 but never formally sanctioned. No complete precedence 
list for all the Ruling Chiefs of India has ever been authoritatively settled. 
On the occasion of the Imperial Assemblage the difficulty of determining the 
precedence of Chiefs from different Provinces or Presidencies was avoided by 
grouping them territorially. In the Punjab Maler Kotla, with a permanent 
salute of 9 guns, ranks above Faridkot, Chamba and Suket with 11 guns each; 
and in Central India Jaora, with 13 giins, ranks below Samthar, with 11 guns, 
and Jhabua, with 11 guns, below Baraundha, Nagod and Maihar with 9 guns 
each.’* In January 1876 the Bombay Government inquired whether the posi¬ 
tion assigned to a Native Chief in the Table of Salutes was to be accepted as 
defining the relative rank of himself and others ; and explained that they wanted 
this information to enable-them to settle questions of precedence in future 
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Parhaw among the Chiefs of the Bombay Presidency. The Government of, 
India simply answered the question in. the negative.” 

S 815. In July 1876, the Acting Governor of Madras inquired whether any 

Powers of Ruling Chiefs In respect rules existed in regard to the grant of 

to salutes. salutes by Native Princes. Tlie Govern¬ 

ment of India replied “ that, though no express rules have been laid down, the 
following principles should govern the consideration of any case that may arise 

“(a) Native Princes possessing artillery may fire guns in their own 
territory whenever, and as often as, they please. 

“(6) They would be expected to salute with the proper number of 
guns British Officers in their territories who are entitled by our 
rules to salutes.” 

•‘(e) British Officers, • who are not entitled to salutes, should not be 
saluted, and those who are so entitled should not receive more 
than the authorised number of guns.” 

§ 816. There was a good deal of discussion in former years about the pro¬ 
priety of allowing salutes of 21 guns in 
The Royal Salute in India. India. In a despatch’* ** preparatory to the 

Imperial Assemblage the Viceroy, Lord Lytton, expressed full concurrence in 
the following remarks Of Sir Lewis Pelly:— “ In the British Empire a salute 
6f 21 guns is a Royal Salute, and may be held to imply perfect sovereignty. 
But there is no Chief in India who enjoys perfect sovereignty, nor any 
Native State that is other than protected, subordinate, and without 
nationality. If the salute of the Empress should become (like that, for 
instance, of the French Emperor) one of 101 guns, or even of, say, 31 gups, 
then the objection to according to Native Chiefs, while in their own territories 
or in British. India, salutes -of 21 guns would lose force. But so long as the 
salute of the Empress of India continues to be 21 guns, I would never volun- 
tarily grant any Native Chief a salute of more than 19 guns as a maximum. Of 
course, those Chiefs who, under treaty or other valid instruments, are already 
entitled to salutes of 21 guns, cannot be deprived of that privilege unless for 
cause shown.” In acknowledging this despatch “ and several others on the 
subject of salutes the Secretary of State informed the Government of India 
that Her Majesty had “ been pleased to command that in India the salute of 
the sovereign shall he 101 guns and the salute of the Viceroy and Royal Flag 
31 guns.” The present table allows .eight salutes of 21 guns, three permanent 
to the Chiefs of Baroda, Hyderabad and Mysore, one personal to the Maharaja 
of Jodhpur, and four local (as already mentioned) within the limits of their 
own territories to the Chiefs of Bhopal, Gwalior, Indore and Eashmir. 

§ 817. As regards the very exceptional grant of salutes to individuals other 
, , ^ ^ , than ruling Chiefs or great Zamindars or 

high functionaries of the British Govern- 
Ganpat Eao of Gwalior, ment, a leading case is that of the late Rao 

Raja Sir Ganpat Eao, President of the 
Council of Regency in Gwalior. In December 1887 Sir Lepel Griffin, Agent 
to the Governor-General in Central India, proposed that Sir Ganpat Rao should 
he allowed'i British territory, as in Gwalior, a salute of 11 guns. On an 
examination of precedents it was found that no salute had evef been granted 
to the President of a Council of Regency in a Native State; for instance, Sir 
Leva Singh, the President of the Patiala Council, got no salute when visiting 
British territory. In the table of salutes sanctioned by Her Majesty in Council 
in 1857, the Nizam’s Minister was entered as entitled to a salute of, 17 guns.’ 
In the revised Table published in May 1864 this entry reappeared * with the 
addition “ Por life (Salar Jung).’* Sir Salar Jung thus had a salute of, 17 guns 
Minister of the Hyderabad State before he was placed in charge pf the 


Grart of 
regency. 

Case of Sir 
1888. 


as , _ ^ 

administration during the minority of the Nizam. As we hare seen {vide para- 
graphs § 401 to § 403 above) this arrangement was made in February 1869; and 
the Amir-i-Kahir was Sir Salar Jung’s colleague. In September 1869 
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the Resident proposed that the Amir-i-Kahir should be granted a like salute. 
The Viceroy provisionally sanctioned this proposal for so long as the Arair-i* * 
Kabir should retain his position in the administration of the Hyderabad State; 
and this sanction was approved by the Secretary of State in Council.® A like 
salute was granted in 1877 to the Nawab Vikar>ul- Umara when he succeeded the 
Ami r-i-Kahir. and the action of the Viceroy was confirmed * by the Secretary 
of State in these terms :—“ Her Majesty the Queen and Empress of India has 
been graciously pleased to approve the grant of a salute of 17 guns to Nawab 
Vikar-ul-Umara, now Shams-ul-Umara Amir-i-Kabir Bahadur, for so long as 
he may remain one of the Regents of the State of Hyderabad.” In 1882 the 
Government of India in consequench of the insanity of the young Chief of 
Kolhapur sanctioned the appointment of Jai Singh Rao Ghatge, Chief of 
Kagal, as Regent to administer the State. The Chief of Kagal is a feudatory 
of the Kolhapur Maharaja; and it was arranged that he should be assisted in 
the administration by a Council consisting of the Dewan, the Chief Judge and 
the Chief Revenue Officer. The Bombay Government proposed that the 
Regent should be allowed a personal salute of 9 guns in order to invest him 
“with consequence in the eyes of the feudatories, Sardars, and people of Kolha¬ 
pur.” The Viceroy granted the salute subject to the confirmation of Her 
Majesty’s Government; and the Secretary of State communicated the sanc¬ 
tion of Her Majesty, the salute to he enjoyed so long as the Regent continued 
to act in that capacity.® In the case for which these precedents were collected 
the Viceroy, Lord Dufferin, with the previous sanction of the Secretary of 
State, in accordance with this Kolhapur precedent, granted Sir Ganpat Rao a 
salute of nine guns during his period of office as President of the Gwalior 
Council of Regency. Nawab Sir Salar Jung died in February 1883. The 
second Amir-i-Kabir ceased to be Regent when the Nizam was entrusted with 
the administration of his State. The Regent of Kolhapur died in March 1886; 
and Sir Gunpat Rao in August 1888. Thus all the personal salutes mentioned 
in this paragraph have lapsed. 

§ 818. The increase or decrease of the salute of a Chief is a very effective in- 
XJso of alterations in salutes as re- strument of reward or punishment and 
wards or punishments. changes in salutes have often been made 

as marks of the favour or displeasure of Government. It may be said gene¬ 
rally that all the nine personal salutes * now granted to Ruling Chiefs in India 
have been granted as marks of the favour of Government. The salute of the 
Chief of Jaora was increased from 11 to 13 guns for services in the Mutiny.’^ 
For similar services * the Raja of Nahan was granted a salute of 7 guns, 
which was increased to 11 in 1867, and again in 1886 to 13,-—on the latter 
occasion as a personal distinction. An addition of 2 guns for life to the 
salute of Maharaja Ram Singh of Jaipur was made in 1869 in recognition of 
his liberal policy in the Rajputana famine. At the Imperial Assemblage in 
January 1877 his personal salute was further raised to 21 guns. His successor. 
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Name of Chief. 


Personal Salute. 
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The Maharaja of Jodhpur • 
The Maharaja of Jaipur 
The Maharaja of Orchha . 
The Maharaja of Bhannagar 
The Raj Saheb of Dhraugadra 
The Jam of Nawanagar • 

The Raja of Nahha . • 

The Rajja of Sirnour (Nahan) 
The Nawab of Maler Eotla 



Ten salutes are entered in tbe Table, but the Mir of Khairpur, whose name occurs, has since died. Tbe Nawab of 
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Maharaja Sir Madho Singh, has a personal salute of 19 guns. ® The Imperial 
Assemblage was the occasion for many grants of salutes and additions to salutes 
as marks of the favour of Government. Pour additional guns for life were 
then granted to the Ohiefs of Bhaunagar, Dhrangadra, Junagarh, and Nawa- 
nagar; and two additional guns for life to Sindhia and Holkar and to the Chiefs 
of tldaipur, Travancore, Rampnr, Rewa, Orohha, Kashmir, Jind, Nabha and 
Maler Kotla. The salute of the Raja of Ratlam was raised from 11 to 13 
guns, and this also was a persona] concession.Numerous life salutes were 
granted to Ruling Chiefs and others; for instance, a salute of 17 guns to the 
Nawab Consort of Bhopal, of 13 guns to the Maharaja of Burdwan, of 11 
guns to the Chief of Tehti’ and the Thdkur of Morvi, and of 9 guns to the 
Maharaja of Balrampur and to fifteen Ruling Chiefs in India. The salutes of 
these Ruling Chiefs have since been made permanent; but the Thdkur Sahih 
of Gondal, who was amongst them, now has a permanent salute of 11 guns. 
As to reduction or discontinuance of salutes by way of penalty, we have 
already referred to the oases of the Nawab Consort of Bhopal (paragraph § 48) 
and the Chiefs of Jhabua (paragraph § 56), Porbandar (paragraph § 68), Jodhpur 
(paragraph § 62) and Banswara (paragraph § 63). On most of these cases some¬ 
thing more remains to he said, and a few other cases may be mentioned. The 
troops of Maharao Ram Singh of Kota mutinied in 1867 and murdered the 
Political Agent and his two sons at the Kota Residency. The Maharao did 
not attempt to assist the Political Agent and as a mark of the displeasure of 
Government the salute of the Chief was reduced from 17 to 13 guns. The full 
salute was restored in 1866 when Maharao Shatru Sal succeeded Ram Singh 
his father. “ The circumstances of the murder of the uncle of the Chief of 
Lawa have been detailed in paragraph § 301. On account of this crime the 
salute of the Nawab of Tonk was reduced in 1867 from 17 to 11 guns. But 
as the offence was personal to the deposed Nawab and no reasons existed for 
inflicting a penalty on the State or reducing its dignity, the ruling Nawab was 
allowed a salute of 17 guns on the occasion of the visit of the Prince of Wales 
to India. At the time of the Imperial Assemblage the Nawab of Tonk was 
granted a life salute of 17 guns, hut this number of guns was restored to the 
State as a permanent salute in the following year.” The Jhabua salute of 11 
guns w'as restored a year after it had been taken away as the administration of 
the State was favourably reported on.” The arrangement by which the Raja 
of Porbandar is allowed a salute only outside Kathiawar in British India conti¬ 
nued till March 1896. 


The Banswara case is fully stated in a despatch” of the Government of 
India, dated March 3,1876, with which they submitted various proposals for 
the revision of the Table of Salutes. “ The salute,” they said, “ of the Maha- 
rawal of Banswdra was reduced from 15 to 11 guns in 1869 for a period of 
six years on account of certain false charges preferred by him against the Rao 
of Kusalgarh, and the reduction was approved by Her Majesty’s Government. 
The period of reduction wmuld have expired on the 1st August 1876 but the 
Banswara State having been guilty of a flagrant breach of its treaty’stipula¬ 
tions in committing an unprovoked attack on subjects of Partabgarh, and in 
supporting its encroachments on Partabgarh territory by the production of false 
evidence, we were unable to restore to the Maharawal of Banswdra the full 
salute to which His Highness would otherwise have been entitled. The Maha¬ 
rawal has, therefore, been entered in the General Table as entitled to a salute of 
15 guns, while the name of the present Chief is entered in the Personal Table 
as entitled only to 11 guns during the pleasure of Goveimment.” The full 
salute was eventually restored 1' in Rebruary 1880. We are about to recount 
the Jodhpur case in some detail presently (see paragraph §820 below). In 
connection with the case of Basant All Khan, a servant of the Kin«>“ of Delhi 
who was deeply implicated in the murder Of Europeans in the Delhi Fort in 


® Pro., General A, November 1868, Nos. 9-17, and 
April 1869, Nos. 67-70. K. W., Pro. A, Politioal I., Ocfco- 
ber 1883^ Nos. 149-186, page 24; Aitohison, III, pp. 

sr-m. 

The particulars in the text are taken from the Gazette 
Extraordinary .of January 1, 1877, and tho latest Table 
of Salutes. As to tbc case of the Kaja of Ratlam, see des¬ 
patch No. 26, dated January 25,1878, Pro., Political A, 
February 1878, Nos. 464-463* 
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1857, the Government ot India in 1874 recommended the withdrawal of the 
salute of the Nawab of Cambay. Basant Ali K!hau was arrested when in the 
service of the Nawab who, it was supposed, eould not have been ignorant of his 
antecedents. The prisoner, when in the custody of sepoys of the Nawab, 
managed to defeat justice by poisoning himself; and the Nawab failed to 
render proper assistance in subsequent inquiries. The Secretary of State, 
however, did not pass orders till more than two years after the death of Basant 
Ali, and in the end, the penalty was remitted in consideration of this lapse of 
time and in the hope that the Nawab would not again fail in his duty.“ The 
Nawab was informed that the penalty had been actually sanctioned and was 
remitted only on these grounds. When the conduct of the Khan of Kalat was 
under inquiry (see paragraph § 69) the Agent to the Governor-General, Balu¬ 
chistan, proposed to dispense with his salute. The Viceroy agreed, marking, 
he said, his disapproval of the Khan’s cruelty by withholding from him the 
usual honour.* 

§ 819. It has not appeared necessary to afford here information about the 
salutes of British functionaries, except as due to them in Native States, nor have 
we attempted to deal, except quite incidentally, with the salutes of external 
foreign powers. Our main object being to explain the policy and practice of the 
Summary Government of India in its relations with 

the Indian Protected States, our summary 
here is naturally limited to salutes in India. It is to these salutes only, exclud¬ 
ing the salutes of British functionaries, that we refer in the following condensed 
version of what has been said above. We include, however, as a matter con¬ 
nected with the position of the Paramount Power, a reference to the Royal 
Salute:— 

(1) Bxceptfor very special reasons, salutes are granted only to Ruling 
Chiefs. As a fact, salutes have been granted in certain cases of Regency to a 
Chief or oncers administering the State. 

{2) The power to regulate salutes, rests with Her Majesty the Queen, 
Empress of India, acting by and with the advice of Her Rrivy Council. 

(3) Rut the Viceroy may rhodify and amend the Table of Salutes subject 
to the sanction of Her Majesty. 

(4) Salutes are permanent, personal or local. A personal salute may be 
fixed for a Chief loiihout any change being made in the permanent salute 
appertaining to the Chief of his State as such. 

(6) The question of precedence as between Chiefs is not affected by the 
number of guns in their salutes. 

(7) No Salute should he given to a British officer in State territory xml ess 
he is entitled to a salute in British territory. An offcer so entitled should 
receive in State iex'ritory his authorised nuxnber of guns. 

(8) The Royal Salute in India is lul guns for the Sovereign and 31 guns 
for the Viceroy or Royal Flag. 

(9) Alterations in salutes are frequently used as marks of the favour or 
displeasure of Government. 

§ 820. This treatise is not the place for any description of the manner of hold- 
The Viceroy determines precedence ing Darbars or of the etiquette prescribed 
in Darbars. in the reception of Chiefs on private or 

public occasions. Such matters of ceremony are matters of minute detail and 
are not the subject of any general rules or principles which could be usefully 
forniulated.^’^ Moreover on each several occasion of any importance special 
programmes are prepared which are a sufficient and ought to be the sole guide 
of tlie officers concerned in the conduct of the ceremonies. A Political Officer 
employed in ceremonial visits or receptions would naturally look to the pro¬ 
gramme prepared for the occasion and to nothing else. It would be merely an 
embarrassment to him if he had to refer at.such times to any extensive manual. 


“ K. \V. of Pra A, Political I., October 1889, Nob. 148-186. 
•Pro. Secret, Marcli;1874', Nos. 93-164, and PoUtical A, 
August 187^ Nos. 395-400. 

♦ Pro., Sectet June 1893, Nob. 229'230« 
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There are, however, two points connected with Darhars on which we propose to 
remark. One of these is that the Viceroy determines questions of precedence; 
and the other, that an arrest should not be made in Darbar. The leading oases 
are those of the Maharaja of Jodhpur and of the intended arrest of the Sena- 
pati at Manipur. 

The Jodhpur case is orfe of those prepared in 1875 by Mr. (now Sir 

Mortimer) Durand, and we reproduce it 
without alteration. 


The Jodhpur case, 1870. 


[ In the course of the preparations for the Viceregal Darbar at Ajmir in 
1870 the Maharaja of Jodhpur asserted his claim to be seated on a level with 
the Udaipur Chief. The claim was carefully considered hy the Government 
of India, and it was decided that the proper place for Jodhpur was below 
Udaipur. But no final orders were to be passed until the Viceroy reached 
Ajmir, “ as it was impossible to permit any Chief to stipulate for terms before 
coming to Darbar.” On the 13th October the Governor-General’s Agent in 
Rajputana telegraphed to the Jodhpur Darbar;—“Viceroy will not decide 
regarding seat till the Maharaja arrives at Ajmir.” On the following day His 
Highness intimated to the Agent that he was about to start, but the intimation 
was coupled with a distinct warning that if the, position he claimed were not 
granted,vhe should “not attend the public Darbar.’* This intention was again 
announced in a letter from the Maharaja’s Private Secretary to the Agent, 
dated the 16th October. His Highness expressed himself in less curt language, 
and adverted to “ the uniform and loyal attachment of the House of Jodhpur 
to the Paramount Power,” but his purpose was as clearly stated as in the former 
letter. When the Viceroy’s decision was made known to the Maharaja he 
carried out his threat, and absented himself from the Darbar, An explanation 
was at once called for, and the correspondence above quoted then first came to 
the notice of the Government of India. It served to show that the Maharaja’s 
conduct was not the result of any sudden fit of pique. His Highness’s 
explanation was unsatisfactory. The Governor-General’s Agent showed that his 
claim to equality with Udaipur was wholly untenable, and noticed the fact 
that the Maharaja’s advisers had ** begged and entreated him to attend the 
Darbar.” Colonel Brooke’s letter ended as follows:— 

[“ I consider the conduct of His Highness as most unbecoming and insult¬ 
ing to the British Government and deserving of some mark of its severe 
displeasure, but as it appears to have been the Maharaja’s own personal act, I 
would advise that whatever notice be taken, it should fall as much as possible 
on himself personally and not upon the State he rules.” 

[To this recommendation the Government of India sent an immediate reply. 
After a recapitulation of the reasons which had induced His Excellency in 
Council to place Jodhpur below Udaipur in Darbar the letter went on as 
follows:— 

[“ The papers forwarded under cover of your letter show that the Maharaja 
had determined beforehand to absent himself from the Darbar in the event 
of a decision being given adverse to his claims. His Excellency the Viceroy, 
however, desires me to remark that under no circumstances can he permit any 
Chief to dictate the terms on which he is to attend Darbar; the Vieeroy 
asnerts, in the fullest and moat unqualified manner, hia right to determine the 
position which every Chiefi shall occupy at the Darhara and other State 
ceremonials held by the Representative of Her Majesty the Queen, His 
Excellency is accordingly pleased to decide that in all Darhars and State cere¬ 
monials the Maharana of Udaipur shall take precedence of the Maharaja of 
Jodhpur, 

[“ The Maharaja is well aware that the course which he thought fit at the 
last moment to adopt, notwithstanding the remonstrances of the Political Agent, 
the advice of his private friends and the entreaties of his responsible advisers, 
was an act of the gravest disrespect to the Representative of the Queen, and 
that it was an offence derogatory to his honour as a Chief who has received 
distinguished marks of the Royal favour. Every Chief present in Darbar felt 
it to be so. His Excellency the Viceroy was therefore compelled to give public 
expression to his displeasure by refusing to visit the Maharaja or to receive 
from him a salute as His Excellency passed the Jodhpur camp on his visit to 



The Maharana of Udaipur. 

The Maharao Rana of Hundi. 
Tlje Maharao Rana of Ko^a. 

The Maharaja of Kialmngarh. 
The Maharaj Rana of Jlialawar. 
The Nawab of Tonk. 

The Baja of Shahpura. 
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the other Princes and by directing the Maharaja at once to quit British terri¬ 
tory without the honours usually shown to his exalted rank. These measures 
are, however, in the opinion of His Excellency insufficient, and means must be 
taken to mark in a more substantial manner His Excellency’s sense of the 
Maharaja’s conduct. The correspondence will therefore be forwarded to the 
Secretary of State that Her Majesty’s commands may be taken. 

[“ In the meantime, until Her Majesty’s pleasure is known, His Excellency 

the Viceroy is pleased to direct that the 
Maharaja shall receive neither a salute 
nor any of the honours usually shown him, 
it is further necessary that the Viceroy’s 
displeasure should be expressed in as pub¬ 
lic and marked a manner as the Mahara¬ 
ja’s offence. This letter will accordingly be published in the Gazette of India, 
and you will officially f urnish a copy of it to each of the Chiefs named on the 
margin who attended the Darbar at .4jmir.” 

[In forwarding a copy of the correspondence for submission to Her Majesty 
the Queen, the Viceroy observed : — 

[“ The act of grievous disrespect which the Maharaja has offered to Her 
Majesty in the person of Her Representative is one which comes home with 
peculiar force to the minds of the people of India, and the requirements of the 
case cannot in my opinion be otherwise met than by a severe and public mark 
of Her Majesty’s displeasure. 

[“ I recommend that for two years the Maharaja be deprived of his salute, 
and that thereafter his salute be reduced for life from 17 to 13 guns, in addi¬ 
tion to any other mark of the Royal displeasure which Her Majesty may see 
fit to direct.” 

It does not appear that any reply was received to this letter. In 1873 
the Maharaja applied for the restoration of his salute, and for a reconsidera¬ 
tion of the orders regarding his position at State ceremonials. No notice was 
taken of this communication. On the accession of the present Chief the full 
salute was restored.'®] 

The principles to be deduced from this case are— 

(/) [The Viceroy is entitled to determine the positl 
Chiefs shall occupy at the Darbars and other State ceremonials 
Representative of Her Majesty the Queen, Empress of India. 

(5) [A ref usal on the part of a Ruling Chief to accept the position assign¬ 
ed to him by the Viceroy is an act of disrespect to Her Majesty.'] 

§ 821. The leading facts in the Manipur case were stated in the first chapter 
Arrests should not be made in Darbar. of this compilation. Nearly all that is 
The proposed arrest of the Senapati, material in connection with the question 
Mauipur, 1891. ^ of the proposed arrest of the Senapati in 

Darbar appears in the telegram'® of the Government of India of June 6, 
1891, from which we have already given extracts in paragraph § 8, and in the 
documents upon wdiich that telegram was founded. After consultation with 
Mr. Quinton at Calcutta, the Government of India instructed him, in para¬ 
graph 4 of their letter No. 300-E., dated Eehruary 21, 1891, that, the 
Senapati should be removed from Manipur and punished for his lawless 
conduct. They did not indicate the method in which the deportation was to 
be effected, but they asked Mr. Quinton what steps he considered necessary 
for carrying out the removal without affording the Senapati the chance of 
making^ a forcible resistance. Mr. Quinton, about a week before his arrival 
at Manipur, sent in advance Lieutenant Gurdon to confer with Mr. Grimwood, 
the Political Agent. Lieutenant Gurdon reached Manipur on March 16, 
telegraphed Mr. Grimwood’s views to Mr. Quinton on March 16, and 
rejoined Mr. Quinton and explained them on Mai’oh 18. Mr. Grimwood 
was against the removal of the Senapati, who, he first said, could never be 
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taken alive; but the final opinion given by Mr. Grimwood was that the 
Senapati might be deported, if he were assured that he would be allowed to 
return to Manipur eventually. On March 18 Mr. Quinton telegraphed to 
the Government of India:—“ I propose requiring Regent and the Darbar to 
meet me on arrival; announce decision of Government; arrest Senapati, and 
inform him that length of his exile and return depend on his conduct and the 
tranquillity of the country. ” The Government of India approved these 
proposals by telegram “ on March 19. On March 21 at Sengmai, one march 
from Manipur, there was a conference between Mr. Quinton, Colonel Skene, 
Mr. Grimwood and Mr. Cossins, the Assam Assistant Secretary. Immediately 
after this conference* * Lieutenant Qurdon heard for the first time of the plan 
of arresting the Senapati in Darbar. Mr. Quinton sent for Lieutenant Gurdon 
and told him that the Senapati would be arrested at the Darbar next day, and 
that it would be his. Lieutenant Gordon’s, duty to proceed with the Senapati 
that same afternoon from Manipur to Sengmai. As we know, the Darbar was 
summoned but never held. The Senapati would not attend, and the unsuccess* 
ful attempt to arrest him by force led to the shelling of the Residency and the 
murder of British Officers. ' 

Imputations were abroad that the arrest of the Senapati in open Darbar 
would have been a treacherous proceeding. Search was made for precedents, 
but very few were found. In 1875 when the Gaekwar of Baroda was charged 
with trying to poison the Resident, the Poreign Secretary telegraphed to Sir 
Lewis Pelly—“ Arrest Gaekwar, and inform him of charge against him at 
moment of arrest.” Sir Lewis Pelly, however, informed the Gaekwar in 
Darbar at the Residency of the orders of Government, and, supposing for some 
reason that the arrest was not to be carried out within Residency limits, drove 
with the Gaekwar, at the close of the Darbar, to a point fust outside those 
limits and there arrested him, the two being in the carriage together.*' On 
October 12,1879, General Roberts held a Darbar in the Bala Hissar at Kabul 
and at the close of it arrested the principal Ministers of the Amir, who were 
suspected of using their influence against us.** Colonel Sandeman, not , long 
before May 1891, arrested in open Darbar the Naib Governor of Kej Mekran 
who had attended at his summons.** We may add another precedent which 
does not appear to have been traced when Mr. Quinton’s intention to arrest the 
Senapati was being discussed by the Government of India. Sir Lepel Griffin 
arrested in Darbar one Jalal-ud-din of the Bhopal State. On October 26, 1886, 
Sir Lepel Griffin held a Darbar at Bhopal in which ho announced the orders 
of Government depriving the late Nawab Consort, Sadik Hasan, of his 
titles and salute and excluding him finally from public affairs. The next day Sir 
Lepel held a second Darbar at which he again read out these orders. Describing 
his proceedings*' Sir Lepel Griffin wrote:—“ To the principal persons I said some 
words of commendation or of warning, and one Jalal-ud-din, former Police 
Magistrate (who has been deeply implicated in every villany in the State of 
late years), I arrested then and there, and made him over to the Political 
Agent for trial. Against this man I have numerous proofs of torture 
and tyranny, and ample evidence to secure his imprisonment or transportation. 
He has been, perhaps, the worst of the many evil instruments of the ex-Nawab; 
and the dismissal from office of two others of his creatures, as notorious for 

oppression and corruption, I also announced. This Darbar had an 

excellent effect and has shown the official world of Bhopal that it is intended 
that the orders of Government shall not remain a dead letter.” 

In their telegram of June 6,189], the Government of India referred to 
the arrests of tlie Naib Governor of Kej Mekran and of the Amir’s Ministers at 
Kabul, and stated very fully both the facts connected wdth the intended arrest 
of the Senapati and their own conclusions on the subject. The proposed Darbar 
at Manipur would not have been a conference between equals or any thin*' of 
the nature of a hospitable reception. It would have been an assemblage sum- 
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moned by the Representative of tlie Paramount Power to declare the orders of 
the British Ggvernmeut in a case of disputed succession. Such an assemblage 
would have been a suitable occasion for announcing the banishment of the 
Senapati. The Regent fully understood that he was required to attend, with 
the Senapati and his other brothers, to hear the decision of Government. There 
was nothing of the nature of allurement. The Senqpati was bound to attend. 
The Government of India saw no treachery whatever in Mr. Quinton’s intention 
to arrest the Senapati there and then in Darbar, if be declined to submit to the 
orders of Government, which as a subject of a subordinate Native State he was 
bound to obey. 

The case was closed by the Secretary of State in these words : — 

One question remains, which I think may be better dealt with in consider¬ 
ing^ the orders of your Government than in considering the action of your sub¬ 
ordinates. I refer to Mr. Quinton’s intention for causing the Senapati, should 
he not surrender, to be arrested in Rarbar. I have considered this subject very 
carefully in the light of your telegram of 11th May last, in which you explained 
that you had no specific information on this point until the receipt of Mr. 
Quinton’s telegram of 7th May, and I am satisfied that in giving your sanction 
to the proposals formulated in Mr. Quinton’s telegram of 18th March, you had 
no reason to contemplate, and in fact did not contemplate, this action. I fully 
concur with you that nothing like treachery can be imputed to Mr. Quinton in 
this matter, but care should be taken that persons summoned to attend JDarhars^ 
which are almost universally understood to he held for ceremonial purposes, 
should not he subjected therein tO'measures of personal restraint," 


Despatch No. 25, dated July 24, 1891, paragraph 17- 
Pro., Secret B., October 1891, No». 113*116. 
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ACT No. XXI OF 1879. 

Passbd bt the Govekhor-Genebal of India in Cotocii. 

{Bectivedthe assent of the Govermr-General on the 14lh Nooemher 1879.) 


An Act to provide for the trlid of offences committed in places beyond British India and for the Extradition of Crimlnalo. 

Whereas by treaty, capituUtidh, agreement, grant, usage, sufferance and other lawful means the Governor- 

General of India in Council has power and jurisdiction 
Preamble. within divers places beyond the limiis of British India ; and 

whereas such power and jurisdiction have, from time to time, been delegated to Political Agents and others 
acting under th^authority of the Governor-General in Council; and whereas doubts having arisen how far 
the oxeroise of such power and jurisdiction, and the delegation thereof, were eontrolled by and dependent on 
the laws of British India, the Foreign Jurisdiction and Extradition Act, 1872, was pas-^ed to remove such 
doubts, and also to consolidate and amend the law relating to the exercise and delegation of snob power and 
jurisdiction, and to offences committed by British subjects beyond the limits of British India, and to the 
extradition of criminals ; and whereas it is expedient to repeal that Act and re-enact it wiih the amendments 
hereinafter appearing; It is hereby enacted as follows:— 


Short Title. 


CHAPTER I. 

Prbliminaby, 

1. This Act may be called “ The Foreign Jurisdiction 
and Extradition Act, 1879 

jExtent, ^t extends to the whole of British India; 

to all Native Indian subjects of Her Majesty beyond the limits of British India; and 
to all European British subjects within the dominions of Princes and States in India in alliance with Her 
Majesty ; 

Commencement. and it shall come into force on the passing thereof. 

But nothing contained in this Act shall affect the provisions of any law or treaty for the time boino- in 

8.viog.roti.«l«,v,.nd of treattoe. ! and «.e procedure 

“ . ' provided by any such law or treaty shall be followed in 

. every case to which ft applies. 

2, The Foreign Jurisdiction and Extradition AeJ, 1872, is repealed; but all existing appointments, dele- 

gations, certificates, requisitions and rules wade, and all 
. , * , existing notifications, summonses, warrants, orders and 

directions issued, under that Act shall, in bo far as they are consistent herewith, be deemed to have been 
respectively made and issued hereunder. 

3. In this Act, unless there is something repugnant in 
the subject or context,— 


Iutorprdtatlon*olaa8e, 
‘‘Political Agent,’* 


“ Political Agent ” means and includes— 


(1) the principal officer representing the British Indian GovemmentJn any territory or place beyond the 
limits of British India : 

(2) any officer in British India appointed by the Governor-General in Council, or the Governor in Council 
of the Presidency of Fort St. George or Bombay, to exercise all or any of the powers of a Political Agent under 
this Act for any place not forming part of British India; and 

••Earope.n UrltlBh snbjcol.” « Earopean British 

subject as dcBned in the Code of Crimiual t’rooedure. 


CHAPTER II. 

Powers of British Officers in Places beyond British India. 

4. The Governor-General in Council may exercise any power or jurisdiction which he for the time beinsr 

, has within any countrv or place beyond the litm'ffl nf 
Exercise of powers of Governor-General in places beyond -RuU;,}, Tnrlia an/l tnav a ui 

British India, and delegation thereof. i- X aelegate the same to any servant of 

the British Indian Government, in such mannei’ and to 
such extent as the Governor-General in Council from time to time thinks fit. 

6. A notification in the Gazette of India of the exercise by the Governor-General in Oouncil of any such 
Notification of exercise or delegation of snob powers. power or jurisdiction, and of the delegation thereof by him 

A t Y. persons, and of the rules of proce- 

dure or other conditions to which such persons are to conform, and of the local area within which their powers 
are to he exorcised, shall he conclusive proof of the truth of the matters stated in the notification. ^ 

6, The Governor-General in Council may appoint any Eoropean British subject, either by name or by virtue 

Appolntmont, powers and juriadlotion of Jnstlces of the ?? country or place to be a Justice of 

Peace. the Peace ; and every such Justice of the Peace shall have 

, . -aa j /r . . proceedings against European British subjects, or per- 

sons accused of having committed otrences conjointly with such subjects, all the powers confened by the Code of 
Criminal Prticedure on Magistrates of the first class who are Justices of the Peace aud Europeen British 
subjects. ^ 

The Goverimr-General in Council may direct to what Court hevieg juriedicUon ever European British 
subjects any such Justice of the Peace is to commit for trial. 
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7. All Politioxiil Agents and all Justices of tbe Peace appointed before the twenty-fifth day of April, 1872, 

o ^ ,, , , o 1 U 1 1 A A l>y the (.-lOverner-General in Council or the Governor in 

conarmatlon of eiUttog Political Agcnta aod Jaalicea. j p,.,eidei.cy of Fort St. Qoorge or Bombav, in 

or for any snoh country or place as aforesnid, shall be deemed to be and to have been appointed, and to have 
and to have had jurisdiction, under the provisions of this Act. 

8. The law ‘relating to otFences and to criminal procedure for the time being in force in British India 

. a, « ^ a « rx. , shall, sulnect as to procedure to such modifications as 

Brit ah India o rich the Governor-General in Counoil from time to tiruo directs, 
extend— 

(a) to all European British subjects in the dominions of Princes aud States in India in alliance with 
Her Majesty; and 

{b) to all Native Indian subjects of Her Majesty in any place beyond the limits of British India. 


CHAPTiiR IIL 

Inqpiribs in British India into Crimes covimitted by British Subjects in Placi^s beyond 

British India. 

Bepealed by Act X of 18$2» The place of this chapter has been taken by sections 188 and 189 of the 

Code of Criminal Frocedure, 


CHAPTER IV. 

Extradition. 

11. When an offence has been committed or is supposed to have been committed in any State against the 

law of such State by a person not being a European British 
Bru7ah^«MMta”«”ap\ng Bubjeot and such person escapes into or is in British India, 

the Political Agent lor such State may issue a warrant for 
his arrest and delivery at a place and to a person to be named in the warrant— 

if such Political Agent thinks that the offence is one which ought to be inquired into in such State; 

and if the act said to have been done would, if done in British India, have constituted an offence against 
any of the sections of the Indian Penal Code mentioned in the schedule hereto annexed, or under any other 
section of the said Code, or any other law, which may, from time to time, be specified by the Governor-General 
in Council by a notification in the Gazette of India, 

12. Such warrant may bo directed to tho Magistrate of any district in which the accused person is believed 

to be, and shall be executed in the manner provided by the 
Direction aud execution of warrant, being in force with reference to the execu¬ 

tion of warrants; and the accused person, when arrested, shall be forwarded to the place ^nd delivered to the 
officer named in the warrant. 

13. Such Political Agent may either dispose of the case himself, or, if he is generally or specially directed 

, ' . to do so by the Governor General in Council, or by the 

«overuor of the P.^»ide.;cy of Fort St George in Council 
or by the Governor of tho Presidency oi Bombay m Council, 
may give over the person so forwarded, whether he be a Native Indian subject of Her MAjesty or not, to be 
tried by the ordinary Courts of the State in which the offence was committ^. 

14. Whene^^er a requisition is made to the Governor-General in Council or any .Local Government by 

or by tbe authority of the persons for the time being 
partTf'Sh ^ministering the executive government of any part of the 

dominions of Her Majesty, or the territory of any Foreign 
Prince or State, that any person accused of having committed an offence in such dominions or territory should 
be given up, tlie Governor-General in Council or such Local Goveiimient, as the case may he, may issue an 
order to any Magistrate vrho would have had jurisdiction to inquire into the offence if it had been committed 
within tbe local limits of his jurisdiction, directing him to inquire into the truth of snob acousatiou. 

The Magistrate so directed shall issue a summons or warrant for the arrest of such person, according as 
the offence named appears to bo one for which a summons or warrant would ordinarily issue, and shall inquire 
into the truth of such accusation, and shall report thereon to tho Government by which he was directed to 
hold the said inquiry. If, upon receipt of such report, such Government is of opinion that the accused person 
ought to be given up to the p -rsons making such requisition, it may issue a warrant for the custody and 
removal of such accused person and for bis delivery at a place and to a person to be named in the warrant. 

The provisions of section ten shall apply to inquiries held under this section. 

15. Whenever any person accused or suspected of having committed an offence out of British India is 

within the local limits of the jurisdiction of a Magistrate in 
Magistrate may in certain cases Issue warrant for arrest British India, and it appears to such Magistrate that the 
“““““““ “ of Political Agent for any State could, under . .e provisiong 

of section eleven, issue a warrant for the arrest of such 
person, or that the persons for tho time being administering the executive government of any part of tho 
dominions of Her Majesty or (he territory of any Foreign Prince or State could demand his surrender, such 
Magistrate may, if ho thinks fit, issue a wairant for the arrest of such person, on suck information or complaint 
and such evidence as would, in his opinion, justify the issue of such a warrant if the offence had been committed 
within the local limits of his jurisdiction. 

Any Magistrate issuing a warrant under this section shall, when the offence appears or is alleged to have 

to inform Political Agent or Local aoremment. Mmmitted in a State for vhioh there is a Political 

® ^ Agent, send immediate information of his proceedings to 

such Agent, and in other oases shall at once report his proceedings*to the Local Government. 

16. No pei*son arrested on a warrant issued by a Magistrate under section fifteen shall be detained moro 
Person arrested to be released after certain time if not pro* than twO months from the date of his arreHt, unless within 

cecded against, ^ ^ such period tho Magistrate receives a warrant under section 

eleven from the Political Agent for any State for the delivery of such person, or an order with reference tc him 
under section fourteen from the Governor-General in Council or Local Government, or such person is in acoiord* 
ance with law delivered up to some Foreign Prince or State. 

At any time before the receipt of such a trarrant or order the Magistrate, if he thinks fit, may, and the 
Magistrate ^f so directed by tbe Lo:al Government shall, discharge the accused person. 




17. The provisions of tne Code of Criminal Procedure in respecfc of bail «ball apply in the case of any person 

arrested under section fifteen in the same rnannor ns if snch 
person wore accused of committing in British India the 
offence with which he is charged. 


CHAPTER Y. 

Miscellaneous, 

, , 18. The Governor-General in Council may, from time to 

Power to make rule*. time, make rules tO provido for- 

(1) the confinement, diet and prison-discipline of British subjects, European or Natiire, imprisoned by Poli¬ 
tical Agents under this Act j 

(2) the removal of accused persons under this Act, and their control and maintonanoe until such time as 
they are handed over to the persons named in the warrant as entitled to receive them ; and 

(3) generally to carry out the purposes of this Act, 

19. The testimony of any witness may be obtained in relation to any criminal matter pending in any Court 
Execution of commiMlooa issued by Forelffa Criminal or tribunal in the territory of any Foreign Prince or State 
Courts. in like manner as it may be obtained in relation to any civil 

matter under the Code of Civil Procedure^chapter XXV; and the provisions of that chapter shall be construed 
as if the term “ suit” included a proceeding against a criminal: 

Provided that nothing in this section shall apply in the case of any criminal matter of a political character. 


THE SCHEDULE. 

Sections of the Indi-\n Penal Coub rkfeurbd to in section eleven. 

Sections 206, 20S and 224; sections 230 to 263, both inclusive; sections 299 to 304, both inclusive; sections 
307, 310 and 311; setitions 312 to 317, both inclusive ; sections 323 to 333, both inclusive ; sections 347 and 
348; sections 360 to 373, both inclusive; sections 375 to 377, both inclusive; sections 378 to 414, both inolu* 
sive; sections 435 to 440, both inclusive ; sections 443 to 446, both inclusive \ seotious 464 to 468, both inclu¬ 
sive i sections 471 to 477, both iuolusive. 


The following rules have been made under the above Act:— 

lioreign Department jSoUHcatioti, — Judicial, No, 31-J.,—dated the 13th March 1875. —In exercise of 
the powers contei red on him by sections 13 and 16 of Act XI of 1872,* and of all other powers enabling 
him m this behalf, the Governor-General in Council is pleased to make tlie following rules ; — 

1. The Political Agent shall not issue a warrant under section 11 of the Act in any case which is provided 
for by Treaty, if the Native State expressly desires to abide by the procedure of the Treaty, nor in any case in 
which application for surrender is made under seotiou 14 to the Governor-General in Council or any Local 
Government. 

2. The Political Agent shall not issue a warrant under section 11, except on a request preferred to him in 
writing by, or by the authority of-, the y>erson for the time being administering the executive Government of 
the Native State at which he is the British representative, and on the understanding that the provisions of Act 
XI of 1872 ' and of these rules are to apply to the case. 

3. If the accused be a British subject, the Political Agent .shall, before issuing such a warrant, consider 
whether he ought n(»t to certify the case as one for trial in British India; and he shall, instead of issuing a 
warrant, so certify the case* if he is satisfied that the interests of ju8ti<,*e and the convenience of witnesses can 
be bettor seiwed by the trial being held in British India than in too Native State. 

4. The Political Agent shall in all oases, before .issuing a warrant under section 11, satisfy himself by 
preliminary inquiry that there is a primd facie case against the accused, and that the charge is not prompted by 
political motives. 

5. If the person * surrendered under the warrant of a Political Agent, issued under section 11, be not a 
British subject; or if, such person being a British subject, the Courts of the State, either by custom or by the 
express recognition of the Governor-General in Council, tiy Native British subjects surrendered to them by 
extradition: and the Political Atfont after hearing the statement, if any. of the accused and making such 
further inquiry as he may deem necessary, is still satisfied that there is a primd facie case against the aosused, 
and that the charge is not prompted by political motives, the Political Agent shall make over the accused to be 
tried by the ordinary Courts of the State in vrhich the offence was committed ; provided that the Courts of the 
State have, by custom or recognition as aforesaid, power to inflict the punishment which may be inflicted under 
the Indian Penal Code for the offence with which the accused person is charged. 

6. If the accused he a British subject, but the Courts of the State do not by custom or recognition as afore¬ 
said try Native British subjects, the Political Agent shall dispose of the case himself. 

7. If the punishment which may be awarded under the Indian Penal Code for any offence for which an 
accused person has been suiTendored as above be more than the Courts of the State by custom or recognition as 
aforesaia inflict, the Political Agent may try the case himself, if he thinks it advisable to do so. 

8. Notwithstanding anything in the three preceding rules, the Political Agent shall try any i 
himself or make it over for trial by the ordinary Coui-ts of the State, if be be generally or speoiilly i 
by the Goveruor-Genei-al in Council so to do. 

9. In oases made over for trial by the Courts of a Native State-under Rules 5 and 7,® the Political Agent 
shall satisfy himself that the accused receives a fair trial, and that the punishment inflicted in the case of his 
conviction is not excessive or barbarous; and if he is not so satisfied, he shall demand the restoration of the 
prisoner to his custody pending the orders of Government. 

-----------;..... 

' 'Xftt XI bocn repoalod. See mow Act XXI of 1979, sections 3,13. and 18. 

» This rWlcf wui* iuLatituted fur the origins! rule 5 by Notiflestiou No. 87-J., Uated August 16,1370, 

» Rend Rule Si 


such case 
instructed 






10. A return of rU persons made over for trial by tbe Courts of a Native State tinder Buies 6 and shall 
be submitt^ half-yearly by the Political Agent to the Government of India or the Gcvernmcnt of Madras or 
Bombay^ as the case may be, in the following lorm 

Half-yearly Beturn, imder Buie 9^ <f the Buies under the Extradition Act, IX of 1872,^ of persons made 
over hy, the Eolitical Agent at _ for trial by the Courts qf Native States 



11. Persons arrested in Briti-=»h territory on a warrant issued hy a Political Agent under section 11, and 
persons* arrested on a warrant issued under section 14, shall be treated as for as j)ossiblo in the same nay aa 
Arsons under trial for a similar offence would be treated under the Code of Criminal Procedure or under the 
procedure in force in the Presidency towns, if the arrest takes place within any Presidency town. 

12. The persons sentenced to imprisonment by the Political Agent, shall, if British subjects, be conveyed to 
tbe most convenient jail in British territory, there to be dealt with as though tbe conviction had taken place in 
a Court of British India; provided always that no appeal shall thereby be given other than is allowed by any 
rule for regulating appeals from the decisions of the Political Agent. 

13. Nothing in Buies 6 to 10 inclusive, which refer to cases under section 13 of the said Act, shall be 

deemed to apply to Political Agents immediately under the authority of tho Governor in Council of the Presi¬ 
dency of Port St. George or the Governor in Council of the Presidency of Bombay. 

Notification No, U9-J., dated the 8th October 1575.—The Governor-General in Council is pleased to order 
that tho‘^Notification of this Department (».«., the Foreign Department), No. 31-J., dated 12th March 1875, 
publishing certain rules under Act XI of 1872 (The Foreign Jurisdiction and Extradition Act, 1872 0, sliall not 
j[pply to Native territory under the direct administration of the British Government, in which the Code of 
Criminal Procedure is in force. ___ 


111 


* Bead Rule 8. 

* Bead Rale 10. * Bepealed. See Act XXI o( 1879, 

^ Bepealod. Sao Act XXI of 1879, JF' \> 

Oovemment of India Central Printing Office,—^No. 191 P, D.— 

^ < fiO. 




































